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SIXTEENTH  ANNUAL  MEETING 

WILL   BE   HELD   AT 

MILWAUKEE,  WISCONSIN, 
August  JO,  J I  and  September  i,  i8gj. 


TRANSACTIONS 


OF  THE 


FIFTEENTH  ANNUAL  MEETING 


OF  THE  • 


American  Bar  Association, 


HELD  AT 


SARATOGA  SPRINGS,  NEW  YORK, 

August  24.  25,  and  26|  1892^ 


Wednesday^  August  24,  10.30  A,  M. 
The  President : 

Gentlemen  of  the  American  Bar  Association,  I  welcome 
you  one  and  all  to  the  fifteenth  meeting  of  this  body,  and  I 
enter  at  once  and  without  preface  upon  the  performance  of  the 
constitutional  duty  of  the  hour. 

The  President  then  delivered  his  address. 
(^See  Appendix,) 

The  Association  took  a  recess  in  order  to  enable  the  members 
of  the  different  States  in  attendance  to  select  a  nominee  for  the 
General  Council  from  each  State. 

The  States  were  then  called  and  the  General  Council  elected. 
{See  List  of  Officers  at  the  end  of  the  Minutes,) 

The  President  then  appointed  the  Committee  on  Publications, 
as  follows : 

Richard  Vaux,  N.  J.  Hammond,  Willis  VanDevanter,  James 
Lyons  and  James  B.  Thayer. 

(3) 
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The  President  also  appointed  the  following  Committee  on 
Reception  : 

Bradley  G.  Schley,  of  Milwaukee ;  Horace  W.  Fuller,  of 
Boston ;  Hampton  L.  Carson,  of  Philadelphia ;  George  M, 
Sharp,  of  Baltimore ;  William  L.  Snyder,  of  New  York ; 
Samuel  F.  Hunt,  of  Cincinnati ;  Ignatius  C.  Grubb,  of  Wil- 
mington ;  Charles  C.  Lancaster,  of  Washington,  D.  C. ;  Edwin 
Burritt  Smith,  of  Chicago  ;  James  Lyons,  of  Richmond  ;  W.  H. 
H.  Russell,  of  Detroit ;  Willis  VanDevanter,  of  Cheyenne; 
Charles  Claflin  Allen,  of  St.  Louis. 

New  members  were  then  elected. 
{See  List  of  New  Members.) 

The  Secretary,  Edward  Otis  Hinkley: 

It  may  be  of  interest  to  know  what  has  happened  during  the 
last  five  years  in  respect  to  our  attendance.  We  had  at  the 
meeting  in  Saratoga,  in  1887,  149  registered,  which  was  the 
higliest  number  that  had  at  any  time  registered  at  this  place. 
In  1888,  121 ;  in  Chicago,  in  1889,  158.  That  was  tho 
higliest  number  that  had  at  any  time  attended.  Coming  back 
to  Saratoga  in  1890,  we  had  132  registered.  Last  year,  1891, 
in  Boston,  we  had  202. 

The  Secretary  announced  the  names  of  gentlemen  accredited 
to  the  Association  as  Delegates. 
(See  List  of  Delegates.) 

The  Secretary  then  made  the  following  report : 

Mr.  President  and  gentlemen  of  the  Americjin  Bar  Associa- 
tion :  I  have  generally  made  my  report  very  brief  and  informal, 
because  nearly  all  that  I  had  done  appeared  in  print.  A  few 
words,  however,  may  be  of  use.  There  are  now  eleven  hundred 
and  ten  members  on  our  printed  list  of  members.  I  have  had 
correspondence  with  a  very  large  number  of  them.  The  details 
of  this  correspondence  would  be  too  voluminous  to  repeat  here. 
It  is  suflScient  to  say  that  I  have  endeavored  to  fulfill  the  duties 
of  my  office  by  giving  all  the  information  in  my  power.  The 
Committee  on  Indian  Affairs,  from  whom  a  report  is  expected 
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at  this  meeting,  requested  me  to  serve  them  in  getting  from  the 
members  of  the  bar  of  the  several  States,  petitions  to  Congress 
on  the  subject,  which  I  did,  and  they  were  presented  to  the 
Committees  on  Indian  Affairs  in  both  Houses  of  Congress, 

At  the  end  of  the  printed  Report  there  will  be  found  a  list 
of  the  reports  which  have  been  heretofore  printed,  bound  and 
unbound,  to  which  reference  may  be  bad.  It  has  been  usual 
to  give  to  every  new  member  the  report  of  the  preceding  year  to 
inform  him  of  his  rights  and  duties,  and  copies  of  all  reports 
thereafter,  but  not  of  earlier  years,  unless  they  are  particularly 
called  for  from  the  Secretary. 

The  reports  of  committees  are  authorized  to  be  printed,  and 
in  pursuance  of  that  authorization  the  Secretary  has  bad  printed 
all  the  reports  that  are  to  be  presented  to  this  meeting,  and 
they  have  all  been 'sent  out  to  members  except  that  on  Legal 
Education,  which  was  delayed  so  much  that  it  could  not  be  sent 
out  to  members  fifteen  days  before  the  meeting,  but  copies  of  it 
are  now  here  for  distribution. 

This  completes  a  very  brief  review  of  my  work. 

The  Report  was  accepted.' 

The  Treasurer,  Francis  Rawle,  then  made  his  annual  report. 
{See  the  Report  at  the  end  of  the  Minutes,) 

C.  C.  Lancaster,  of  Washington,  D.  C. : 

1  would  like  to  ask  for  information  a  question  in  reference  to 
the  expenses  of  members  of  cpmrnittees.  I  would  like  to 
inquire  of  what  those  expenditures  consist  ? 

The  Treasurer: 

The  expenditures  of  these  committees  are  made  under  the 
By-Laws  in  pursuance  of  an  order  of  the  Executive  Commit- 
tee, upon  a  vote  previously  passed  by  them.  It  is  not  always 
possible,  perhaps,  to  apply  the  exact  letter  of  the  By-Laws  to 
some  of  these  expenses,  because  members  sometimes  incur 
expenses  without  thoroughly  understanding  what  the  rule  is. 
But  the  strict  rule  is  that  the  approprij^tions  must  be  made 
beforehand.     As  an  instance,  I  will  state  that  the  most  expen- 
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sive  committee  has  been  the  Committee  on  Legal  Education. 
An  appropriation  was  made  for  that  committee  last  year  and 
the  year  before.     They  were  about  $500  each  year. 

C.  C.  Lancaster: 

Do  the  expenses  consist  of  anything  else  but  printing  ? 

The  Treasurer : 

In  some  instances,  where  committees  have  come  together  from 
a  distance,  their  travelling  expenses  have  been  paid.  The  Com- 
mittee on  Indian  Affairs  have  charged  their  expenses  in  visit- 
ing Washington,  for  instance.  There  have  been  but  few  cases, 
however,  of  members  charging  their  travelling  expenses. 

The  President  appointed  as  a  committee  to  audit  the  Treas- 
urer's Report,  Charles  H.  Aldrich,  of  the  District  of  Columbia, 
and  James  Lyons,  of  Virginia. 

The  Association  then  adjourned  until  8  o'clock  P,  M. 


Evening  Session. 

Wednesday^  8  o'clock. 
The  President : 

The  Secretary  will  now  read  the  report  of  the  General  Council 
recommending  certain  gentlemen  for  membership  in  the  Asso- 
ciation. 

The  members  were  elected. 
{See  Appendix,) 

The  Secretary  announced  the  presence  here  of  Charles  G. 
Garrisson,  an  Associate  Justice  of  the  Supreme  Court  of  the 
State  of  New  Jersey,  as  a  delegate  from  the  Camden  Bar  Asso- 
ciation of  that  State. 

The  President : 

Gentlemen,  I  have  the  pleasure  of  introducing  Mr.  John  W. 
Cary,  of  Chicago,  who  will  read  a  paper  upon  "  Limitations  of 
Legislative  Power  in  respect  to  Personal  Rights  and  Private 
Property." 

{See  the  Paper  in  the  Appendix,) 
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The  President : 

Gentlemen,  I  have  the  pleasure  to  introducp  Mr.  William  L. 
Snyder,  of  New  York,  who  will  read  a  paper  on  "  The  Problem 
of  Uniform  Legislation  in  the  United  States.*' 
{See  the  Paper  in  the  Appendix.) 

The  Association  adjourned  to  Thursday  morning,  August 
25,  at  10  o'clock. 


SECOND  DAY'S  PROCEEDINGS. 

Thursday^  August  25,  1892. 

The  President : 

Gentlemen,  we  will  be  addressed  this  morning  by  a  gentle- 
man who  belongs  to  a  family  which  has  been  justly  distin- 
guished in  the  legal  history  of  this  country  for  more  than  a 
century.  Of  him  it  is  full  enough  to  say  that  he  worthily 
bears  the  name  and  honors  of  his  family,  and  that  these  suffer 
no  diminution  of  their  lustre  in  his  hands.  I  have  the  honor 
to  present,  and  you  will  have  the  privilege  and  the  pleasure  to 
hear,  Mr.  John  Randolph  Tucker,  of  Virginia. 

Mr.  Tucker  then  delivered  the  Annual  Address. 
{See  the  Address  in  the  Appendix,) 

The  Secretary  read  a  further  list  of  delegates  to  the  Asso- 
ciation. 

{See  List  of  Delegates,) 

The  President : 

The  first  business  now  in  order  is  the  report  of  the  Com- 
mittee on  Jurisprudence  and  Law  Reform. 
{See  report  in  the  Appendix,) 

The  President : 

What  disposition  will  you  make  of  this  report  ? 

Egbert  Whi  taker,  of  New  York : 

Mr.  President :  That  report  does  not  meet  my  views  alto- 
gether, but  as  it  covers  the  ground  partially,  I  move  its 
adoption. 
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Spencer  C.  Doty,  of  New  York  : 

I  second  that  motion. 

The  report  was  adopted. 

The  President  : 

The  next  business  in  order  is  the  report  of  the  Committee 
on  Legal  Education  and  Admission  to  £he  Bar. 

The  Secretary : 

That  report  is  printed.  It  is  a  very  long  one  and  the  late 
day  at  which  it  was  put  into  my  hands,  or  into  the  hands  of 
Mr.  Rawle,  rather,  for  the  purpose  of  being  printed,  prevented 
its  being  distributed,  according  to  the  rule,  fifteen  days  before 
this  meeting,  but  here  are  the  printed  reports,  and  some  gen- 
tlemen from  that  Committee  will  speak  for  it. 

William  G.  Hammond,  of  Missouri : 

Mr.  President :  The  Committee  have  no  desire  to  take  up  more 
than  the  time  necessary  simply  to  present  the  result  of  their  last 
two  years'  work.  It  will  be  remembered  by  those  who  were 
present  at  the  last  annual  meeting,  owing  to  the  late  hour  at 
which  the  report  of  this  Committee  came  up  in  the  evening, 
and  the  desire  of  the  Association  generally  to  proceed  to  other 
business  in  which  they  were  more  interested,  the  report  was 
simply  filed,  not  read,  but  accepted  by  the  Association.  One 
resolution  contained  at  the  end  of  it  was  passed,  in  order  to 
make  clear  the  work  of  the  Committee  for  this  year,  and  the 
other  resolutions  annexed  to  that  report  were  left  over  to  be 
considered  this  year.  The  Committee  have  presented  no  new 
resolutions  this  year,  but  they  now  present  the  resolutions  that 
were  offered  last  year  for  consideration,  believing  that  nearly 
all  of  the  members  have  read  that  report  in  the  published 
report  of  our  proceedings,  and  will  be  prepared  to  act  intelli- 
gently upon  those  resolutions,  about  which  I  imagine  there  is 
not  likely  to  be  very  much  difference  of  opinion  among  those 
who  know  anything  on  the  subject.  It  is  very  desirable  to  have 
them  acted  upon  by  the  Association  as  a  basis  for  any  work 
which  this  or  the  future  Committee  may  have  to  do.  I  pro- 
pose to  offer  these  resolutions  in  block,  although,  if  it  is  desired 
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by  any  one  to  speak  on  any  of  them,  or  if  any  member  has 
any  preference  as  to  which  one  shall  be  accepted  or  rejected,  I 
will  willingly  amend  the  motion  so  as  to  take  them  up  sepa- 
rately. The  resolutions  as  they  stand  on  page  61  of  last  year's 
report  are  these : 

"  Resolved^  That  the  American  Bar  Association  strongly 
recommend  that  the  power  of  admitting  members  to  the  Bar, 
and  the  supervision  of  their  professional  conduct,  be  in  each 
State  lodged  in  the  highest  courts  of  the  State ;  and  that  the 
examinations  of  candidates  be  referred  to  a  permanent  com- 
mission, appointed  by  the  court,  in  order  that  a  full  and 
systematic  knowledge  of  elementary  law  may  always  be 
exacted  as  a  condition  of  admittance. 

*'  Resolved^  That  at  least  two  years  of  study  should  be 
required  of  every  student  before  he  presents  himself  for 
examination ;  and  that  in  the  older  States  having  a  more 
settled  and  comprehensive  jurisprudence  of  their  own,  this 
limit  should  be  extended  to  three  years. 

"  Resolved^  That,  while  fully  approving  the  school  method 
of  study,  and  reiterating  the  opinions  expressed  ten  years  ago 
that  there  should  be  at  least  one  law  school  in  each  State,  the 
Association  deprecates  the  needless  multiplication  of  such 
schools,  and  especially  of  those  conducted  for  the  mere  pur- 
pose of  pecuniary  profit. 

''Resolved^  That,  in  the  opinion  of  this  Association,  it  is  a 
part  of  the  highest  duty  and  interest  of  every  civilized  State 
to  make  provisions  when  necessary  for  the  maintenance  of 
law-schools,  and  the  thorough  professional  education  of  all 
who  are  admitted  to  practice  law. 

"  Resolved^  That  the  Association  also  recommends  to  the 
profession  as  a  public  duty  and  service  the  endowment  of 
chairs  of  elementary  law  and  of  scientific  jurisprudence  in  such 
schools,  so  as  to  enable  the  occupants  of  such  chairs  to  devote 
their  lives  to  the  study  and  teaching  of  law  as  a  science,  believ- 
ing as  they  do  that  in  every  school  there  should  be  at  least  one 
fiuch  teacher  in  order   to  prepare  the  students  properly  to 
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understand  and  use  the  instruction  given  by  teachers  otherwise 
engaged  in  active  practice. 

^' Resolved^  That  the  first  year  of  every  law  school  course 
should  be  devoted  to  the  teaching  of  elementary  law  and  the 
principles  of  jurisprudence,  by  both  the  logical  and  the  histori- 
cal methods;  and  that  the  admission  of  students  to  advanced 
standing  should  be  conditioned  in  all  cases  upon  a  satisfactory 
examination  in  these  fundamental  topics,  without  which  the 
mere  rules  and  cases  of  practical  law  are  of  little  value. 

*'  Resolved  J  That  the  most  imperative  present  need  of  our 
law  schools  is  of  books  and  other  means  of  class  instruction 
properly  adapted  to  the  use  of  beginners,  and  giving  them  a 
clearer  and  more  systemized  view  of  elementary  law  than  is 
found  in  any  of  the  treatises  written  for  the  use  of  practitioners. 
This  need  may,  no  doubt,  be  supplied  by  the  oral  instruction 
of  a  capable  and  experienced  teacher,  but  the  experience  of 
ages  has  shown  that  such  teachers  can  hardly  be  looked  for 
in  sufficient  numbers  until  there  is  a  considerable  and  living 
literature  of  the  kind,  by  aid  of  which  young  men  may  form 
themselves  for  the  office  of  instruction,  and  all  instructors  be 
aided  in  their  work. 

"  Resolved^  That  all  law  schools,  if  possible,  and  especially 
those  in  or  near  large  cities,  should  also  maintain  post-graduate 
courses  of  instructions  in  which  provision  is  made  for  extended 
instruction  in  all  those  branches  of  legal  education  which  are 
necessarily  excluded  from  the  course  required  for  a  degree  by 
the  considerations  set  forth  in  the  report.  The  young  man 
coming  to  the  bar  will  have  the  leisure  for  further  study.  He 
should,  by  all  means,  be  encouraged  to  pursue  such  studies. 
The  advantages  of  systematic  study  under  instructors  over  that 
cdnnected  with  his  daily  work  or  voluntary  reading  are  mani- 
fest. It  should  be  so  arranged  in  these  courses  as  to  give 
students  the  opportunity  of  accomplishing  either  or  both  of  two 
important  objects,  viz : 

"1.  Of  pursuing  further  that  systematic  study  of  the  positive 
law  and  its  theory  which  has  been  the  work  of  his  under- 


REPORT    OF    COMMITTEE   ON    LEGAL    EDUCATION,    ETC.       11 

graduate  course,  both  by  the  logical  and  historical  methods, 
with  all  the  advantages  given  him  by  daily  practice  illustrating 
the  doctrines  and  showing  their  application  in  practice. 

"2.  Of  pursuing  special  lines  of  study  serviceable  especially 
to  those  who  expect  to  devote  their  attention  to  particular 
branches  of  the  profession ;  as,  for  instance,  in  the  law  of  real 
property,  in  that  of  corporations,  in  commercial  law,  in  private 
international  law,  in  the  law  of  patents  and  copyrights,  etc., 
etc. ;  and  finally, 

"  Resolved^  That  the  further  consideration  of  a  proper 
course  of  study  for  American  law  schools  be  recommitted  to 
the  standing  committee  on  legal  education  for  the  ensuing  year, 
when  they  shall  be  appointed,  with  the  request  that  (after  a 
careful  examination  of  the  valuable  material  with  reference  to 
such  systems  in  other  countries,  now  or  hereafter  to  be  gath- 
ered by  the  Bureau  of  Education  in  response  to  the  questions 
formulated  by  the  Committee  of  the  year  now  closing),  they 
report  upon  the  same  at  or  before  the  meeting  of  1892." 

I  move  the  adoption  of  these  resolutions,  with  the  express 
intent  that  this  shall  simply  be  an  approval  of  the  contents  of 
the  former  report,  and  leave  the  future  Committee  at  liberty  to 
work  upon  the  further  lines  which  still  remain. 

Henry  Hitchcock,  of  Missouri : 
I  second  it. 

Louis  H.  Pike,  of  Ohio : 

If  I  understand  the  report  of  the  Committee  correctly,  it 
recommends  a  two  years'  course  of  study.  The  same  subject 
has  been  before  the  Ohio  State  Bar  Association  and  has  been 
very  largely  discussed  and  referred  again,  because  the  general 
opinion  of  that  Association  was  that  a  three  years'  course  of 
study  is  preferable.  Therefore,  I  would  inquire  whether  if 
the  resolutions  are  adopted — 

The  President : 

If  the  gentleman  will  pardon  me,  I  will  read  the  resolution, 
which  I  think  answers  his  inquiry :     "  Resolved,,  That  at  least 
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two  years'  study  should  be  required  of  every  student  before  he 
presents  himself  for  examination." 

L.  H.  Pike : 

Then  I  would  inquire  whether  the  adoption  of  that  resolution 
would  forestall  the  sentiment  of  the  Ohio  State  Bar  Associa- 
tion in  that  regard  ? 

W.  G.  Hammond: 

If  the  Committee  are  expected  to  answer  that  question,  I 
would  say  to  the  gentleman  from  Ohio  that  the  very  last  part 
of  this  resolution  seems  to  provide  expressly  for  Ohio.  With- 
out quoting  it  verbatim^  I  will  simply  say  that,  in  the  case  of 
States  whose  own  jurisprudence  lias  become  so  large  and  settled 
as  to  require  more  than  the  usual  amount  of  study,  the  proper 
minimum  should  be  three  years.  Ohio  unquestionably  comes 
within  that  provision. 

Delano  C.  Calvin,  of  New  York  : 

I  desire  to  ask  the  Chairman  of  the  Committee  whether 
anything  contained  in  the  report  is  either  contradictory  of  the 
resolutions  which  have  just  been  read,  or  whether  those  resolu- 
tions after  consideration  have  been  adopted  by  the  Committee 
and  desire  that  they  should  be  passed  as  the  result  of  their 
deliberate  consideration. 

W.  G.  Hammond:  , 

The  Committee  adopted  these  resolutions  last  year  under- 
standing them  to  sum  up  in  the  briefest  possible  terms  the 
result  of  the  reasoning  in  the  report.  The  report  is  a  very 
long  one — over  fifty  pages — and  while  it  would  give  the  Com- 
mittee pleasure  to  repeat  their  own  convictions  for  an  hour  or 
two,  I  am  afraid  that  it  would  hardly  be  welcome  to  the  mem- 
bers of  the  Association.  There  certainly  is  nothing  in  it  which 
the  Committee  desires  to  keep  back,  and  nothing  that  does  not 
tend  to  prove  the  propriety  and  necessity  of  the  resolutions. 

Henry  Budd,  of  Pennsylvania : 

In  Pennsylvania  at  one  time  this  was  a  question  that 
caused  considerable  consideration.     It  seems  to  me  that  two 
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years  in  any  place  would  seem  to  be  too  low  a  minimum.  I 
cannot  understand  the  reason  for  a  distinction  between  older 
States,  with  a  settled  and  comprehensive  jurisprudence  of  their 
own,  and  States  which  are  supposed  not  to  be  in  that  happy 
condition.  What  the  young  man  starts  out  to  study  Js  law  as 
law — not  the  particular  code  of  his  State,  in  a  State  where 
they  have  a  code;  not  the  particular  digest  of  statutes,  where 
the  common  law  prevails,  and  is  supplemented  by  statute ;  but 
law  in  the  abstract — or  certainly  lie  is  not  wortliy  to  be  put 
before  the  community  as  competent  to  advise  his  unlearned 
brethren  with  respect  to  their  troubles.  Two  years,  I  think, 
has  been  shown  by  rather  a  bitter  experience  in  some  parts  of 
the  Union  to  be  too  little.  Three  years,  as  ihe  Committee  lijis 
admitted,  with  regard  to  the  older  States,,  is  the  minimum. 
Why  not  apply  the  same  rule  to  all  the  States?  What  is 
desired  is  to  improve  the  educational  status  of  the  bar  and  to 
insure  to  the  community  better  educated  lawyers.  Tliereforc, 
with  all  deference  to  the  Committee,  I  move  to  strike  out  the 
word  ''two'*  and  insert  "three"  That,  of  course,  would 
involve  the  striking  out  of  all  after  the  word  "examination  ' 
in  the  second  resolution. 

Spencer  C.  Dotty,  of  New  York  : 

I  second  that  amendment. 

The  President : 

If  the  amendment  is  adopted  the  resolution  will  read,  *'  That 
at  least  three  years  of  study  should  be  required  of  every  stu- 
dent before  he  presents  himself  for  examination,"  and  striking 
out  the  rest  of  that  resolution. 

Orlando  B.  Potter,  of  New  York : 

Mr.  President  and  gentlemen :  Not  being  as  actively 
engaged  in  practice  as  most  of  you,  I  rise  with  Fome  diffidence 
to  say  a  few  words  upon  this  subject.  I  recur  to  a  time  nearly 
forty  years  ago  when  it  would  have  been  impossible  for  nie  to 
present  myself  before  the  Supreme  Court  of  Massachusetts 
for  examination  for  the  bar,  if  I  had  been  obliged  to  make 
out  the  full  term  of  three  years.    I  believe  that  I  accomplished 
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as  much  study  in  the  time  I  devoted  myself  to  it  as  is  usually 
accomplished  in  much  more  than  three  years  in  many  cases.  I 
was  boarding  myself  in  an  upper  room  in  the  City  of  Boston 
that  I  hired  for  three  dollars  a  month,  buying  my  grub,  and 
supporting  myself  as  best  I  could.  At  the  same  time  I  was  doing 
the  full  part  of  the  work  that  was  accomplished  in  one  of  the 
large  offices  in  Boston.  This,  sir,  is  a  proposition  merely 
to  limit  the  time  that  a  young  man  shall  have  studied  before 
he  asks  to  be  examined  for  admission  to  the  bar.  It  is  for  the 
Supreme  Court  of  each  State  to  make  that  examination  as 
thorough,  as  careful,  as  full  as  it  desires.  To  deny  the  privilege 
to  a  class  of  young  men  who  are  not  among  the  poorest  students, 
or,  if  they  enter  the  bar,  not  generally  among  the  poorest  law- 
yers in  the  land,  who  have  not  the  means  for  another  year's 
study,  I  think,  is  unwise.  Let  the  examinations  be  made  as 
thorough,  as  extended,  as  careful  as  possible,  and  let  the  young 
man  who  has  accomplished  in  two  years  the  work  have  the 
chance  to  go  before  the  highest  tribunal  of  his  State  to  be 
examined  as  to  his  fitness  to  practice. 

M.  D.  Follett,  of  Ohio  : 

I  have  but  a  word  or  two  to  say.  I  have  had  some  experience 
in  the  matter,  even  while  on  the  bench,  and  also  at  the  request 
of  the  bench  in  superintending  for  some  years  the  examinations 
of  students.  I  will  say  here  that  I  have  seen  papers  prepared 
by  graduates  of  the  best  universities  in  this  country  after  two 
years  of  study  that  would  do  honor  to  any  lawyer  and  almost 
any  lawyer  that  I  ever  heard  argue  before  the  Supreme  Court 
of  my  State.  I  say,  then,  that  I  do  not  think  it  is  policy  for 
this  Association  to  go  beyond  the  report  of  this  committee.     I 

4 

do  not  mean  to  say  that  we  do  not  need  more  education.  Raise 
the  standard  as  high  as  you  please.  But  for  the  simple  study 
of  the  law  after  the  former  preparation  two  years'  time  is  all 
that  we  should  require  now.  We  may  come  here  and  that  is 
one  trouble  with  us — set  too  high  standards  We  all  like  to 
have  them.  But  shall  this  body  say  out  of  all  these  forty-four 
States  that  a  young  man  is  not  fit  to  be  examined  until  he  has 
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studied  three  years  ?  I  hope  that  this  body  will  not  do  that, 
but  let  us  go  no  further  than  what  we  can  report  the  committee 
has  done.  We  have  in  Ohio  respectable  schools  of  law  super- 
intended by  educated  and  thorough  lawyers,  having  a  two 
years'  course,  but  advising  beyond  that.  That  is  what  this 
committee  has  done.  They  advise  at  least  two  years,  and  that 
will  raise  the  standard  in  many  States.  I  hope,  therefore, 
that  this  amendment  will  be  voted  down,  and  that  we  shall 
adhere  to  the  report  of  the  committee. 

Henry  Hitchcock,  of  Missouri : 

I  desire  to  add  only  one  word  in  the  same  line.  I  also  trust 
that  the  amendment  will  not  prevail.  I  am  an  advocate  most 
heartily  of  a  three  years'  course.  I  do  not  think  it  would  hurt 
any  man  if  he  could  study  four  years.  I  am  sure  if  he  ever 
makes  a  lawyer  he  must  go  on  studying  all  his  life.  The 
question  here  is,  what  is  the  wisest  thing  for  this  body  to  say 
for  the  purpose  of  promoting  the  cause  of  legal  education  by 
means  of  law  schools.  I  think  it  does  not  need  any  argument 
to  know  that  if  we  say  something  which  shall  go  over  the  heads 
of  those  to  whom  it  shall  be  addressed,  if  we  say  something 
which  shall  be  deemed  impracticable  as  demanding  something 
more  than  this  or  that  community  can  afford,  it  will  be  useless. 
I  know  from  observation,  whatever  my  friend  from  Penn- 
sylvania may  think  ought  to  be  the  case,  that  it  is  not  possible 
for  a  great  many  young  men  in  the  west  to  go  through  a  three 
years'  course,  and  if  young  men  are  told,  with  all  the  weight 
and  authority  that  comes  from  the  utterances  of  this  Associa- 
tion, that  no  man  can  reasonably  expect  to  be  qualified  for 
examination  short  of  three  years  in  a  law  school,  then  it  will 
tend  to  keep  him  out  of  a  law  school,  while  what  we  want  to 
do  is  to  encourage  him  to  go  into  one.  I  recollect,  if  I  am  not 
very  much  mistaken,  that  the  biographer  of  Chief-Justice 
Marshall  says  that  he  attended  one  course  of  law  lectures 
in  William  and  Mary  College.  That  he  would  have  known 
more  as  a  law  student  if  he  had  attended  more,  we  readily 
assume.  Nevertheless,  the  fact  remains  that  he  was  Chief- 
Justice  Marshall  afterwards. 
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Ef^bert  Whittaker,  of  New  York  : 

While  this  discussion  is  before  the  Association,  I  call  atten- 
tion to  the  great  number  of  reversals  of  judgment  of  the 
Supreme  and  other  courts  of  record.  A  few  weeks  ago  I  took 
up  a  number  of  the  Albany  Law  Journal  and  read  in  Volume 
46  at  page  56,  etc.,  abstracts  of  twenty- five  cases  decided  by 
the  Courts  of  Appeals  of  the  State  of  New  York.  I  then 
counted  the  number  of  affirmances  and  reversals ;  the  number 
of  affirmances  was  thirteen ;  of  reversals,  twelve.  This  may  be 
more  than  a  general  average  of  reversals,  but  if  the  Judge  of 
the  Supreme  Court  and  other  courts  of  record  cannot  get  nearer 
to  it  than  this  statement  shows,  it  would  lead  one  to  vote  for  a 
very  long  period  of  study ;  or,  considering  the  confused  condi- 
tion of  jurisprudence  in  the  State  of  New  York  and  elsewhere, 
it  may  be  immaterial  whether  the  time  of  study  and  prepara- 
tion for  the  legal  profession  be  longer  or  shorter. 

M.W.  Cook,  of  New  York : 

I  have  been  impressed  by  this  discussion,  and  I  have  been 
led  to  move  an  amendment,  if  it  be  in  order,  viz :  That  the  last 
three  lines  of  this  resolution  be  stricken  out  and  the  resolution 
be.  left  as  it  is.  It  will  then  read  :  "  That  at  least  two  years  of 
study  should  be  required  of  every  student  before  he  presents 
himself  for  examination.** 

Delano  C.  Calvin,  of  New  York : 

I  second  the  amendment. 

M.  W.  Cook : 

It  seems  to  me  there  could  bo  no  objection  to  the  resolution 
if  passed  as  thus  amended.  But  in  the  shape  as  it  was  pro- 
posed to  amend  it  by  changing  the  word  ''two"  to  "three** 
it  seems  to  me  it  would  not  comport  with  the  dignity  of  this 
Association  to  pass  it,  while  the  resolution  as  my  amendment 
would  leave  it,  would  not  be  objectionable  because  we  do  not 
commit  ourselves  to  the  proposition  that  in  every  case  two 
years*  study  shall   be  sufficient.     I  do  not  believe  they  arc, 
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myself,  but  it  would  be  perfectly   safe  for  us   to   express   an 
opinion  that  at  least  two  years  should  be  devoted  to  study. 

Delano  'C.  Calvin : 

I  do  not  believe  it  is  wise  to  make  a  discrimination  between 
the  younger  and  the  older  States.  I  believe  the  student  engaged 
in  studying  the  law  of  the  older  States  has  better  advantages 
and  more  facilities  than  he  who  is  studying  in  the  newer 
States  If  I  were  going  to  make  any  difference  I  would  make 
it  longer  in  the  younger  States  than  where  the  student  has 
more  facilities  and  advantages. 

Charles  A.  Graves,  of  Virginia : 

I  desire  to  state  that  I  have  had  some  experience,  and  I 
think  it  is  not  so  much  the  time  during  which  a  young  man  is 
studying  law  as  it  is  the  amount  of  work  that  he  accomplishes 
during  the  period.  The  question  is  not  so  much  the  number 
of  years  that  he  studies  as  it  is  the  subjects  that  are  taught. 
If  there  be  young  men  of  good  preparation  in  academic  schools 
or  universities  who  possess  ability  enough  and  are  able  to  devote 
hours  enough  to  study  to  do  in  two  years  what  some  persons 
may  require  three  years  to  accomplish  why  should  we  compel 
them  to  study  for  three  years  ?  In  the  south — of  which  I  caa 
speak  with  some  degree  of  experience — it  is,  in  the  first  place^ 
impracticable  to  require  three  years'  study  in  a  law  school.  In 
many  cases  the  young  men  cannot  afford  to  stay  so  long* 
Many  of  them  are  hardly  able  to  attend  a  single  year,  and  it 
is  all  the  majority  can  do  to  attend  for  two  years.  To  require 
three  years — which  I  admit  is  the  ideal  time — is  to  give  our 
sanction  to  an  impracticable  thing.  Now,  I  am  in  favor  of 
what  is  practical,  and  what  we  desire  to  secure  finally.  This 
resolution  will  read  after  we  make  this  change,  ''  That  at  least 
two  years  of  study  should  be  required,"  and  that  in  a  case- 
where  it  is  possible  three  years  would  be  better,  and  a  course 
may  be  arranged  for  those  who  desire  to  spend  three  years; 
profitably.  Let  those  young  men  more  favored  by  fortune  and 
who  have  more  time  take  the  broadest  possible  course  for  three 
whole  years  under  the  best  instruction,  but  other  young 
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men  who  cannot  attend  three  years  should  not  be  debarred  from 
admission  to  the  bar  if  they  can  pass  the  examination  requisite. 
In  some  of  our  Southern  schools  it  is  possible  to  receive  the 
degree  of  bachelor  of  laws  in  a  single  year,  but  in  those  cases 
the  course  is  a  two  years'  course  which  has  to  be  mastered  in 
one  year.  I  see  no  reason  why  some  young  men  may  not 
master  a  three  years'  course  in  two  years.  Let  the  professors 
teach  a  three  years'  course  in  such  a  manner  that  if  a  young 
man  is  diligent  he  can  master  it  in  two  years.  Then  let  him 
be  admitted  to  the  bar  if  he  passes  the  necessary  thorough 
examination. 

Henry  Budd,  of  Pennsylvania : 

I  rise  with  considerable  hesitation  to  take  up  any  more  time, 
after  having  already  had  the  floor  on  this  subject.  I  had  not 
the  slightest  intention  whatever  of  weakening  the  position  of 
the  committee.  My  intention  was  rather  to  take  more  advanced 
ground.  Why  should  we  here  claim  that  three  years  is  too 
much  to  ask  of  the  average  young  man  before  coming  to  the  bar  ? 
Take  the  case  of  Chief-Justice  Marshall — take  the  case  of 
another  Virginian,  Patrick  Henry,  who  is  supposed  to  have 
read  law  six  weeks.  They  were  exceptional  men.  Exceptional 
men  will  arise  in  every  profession  and  at  every  time.  But 
legislation  must  be  for  the  general  man.  I  do  not  understand 
this  report  to  require  the  time  of  study  to  be  passed  in  a  law 
school  and  to  exclude  the  old  method  of  training  under  which 
some  of  the  best  lawyers  in  the  land  have  been  made,  but  it 
does  say  that  a  minimum  time  should  be  passed  by  the  average 
man  in  study.  The  committee  thinks  two  years  sufficient 
except  in  more  advanced  States,  and  I  think  Judge  Calvin 
fully  upsets  the  distinction  taken  in  the  report.  Some  of  us 
think — how  many  I  do  not  know,  because  very  few  have  spoken 
on  this  side — that  three  years  is  the  minimum  within  which  an 
average  man  can  acquire  sufficient  knowledge  of  the  law  to  act 
as  an  adviser  to  his  fellow-citizens.  Is  not  the  profession  of 
the  law  one  for  which  some  sacrifice  should  be  made  by  one 
upho  intends  to  enter  its  ranks  ?     At  one  time  in  the  6tate  of 
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New  York  I  believe  the  minimum  requirement  was  seven 
years,  and  in  the  old  English  practice  it  was  much  longer. 
The  long  training  for  the  bar  of  the  inns  of  court  was  at  one 
time  a  real  apprenticeship  of  at  least  seven  years,  probably 
more.  So  that  it  seems  to  me  that  we  are  not  asking  too  much 
and  that  three  years  would  be  a  fair  time  for  the  average  man. 

The  President : 

Gentlemen,  are  you  ready  for  the  question  ?  The  question 
will  be  on  striking  out  the  last  three  lines  of  the  resolution. 
Those  in  favor  of  that  amendment  will  say  aye  ;  contrary,  no. 

A  division  was  called  for  and  the  amendment  prevailed  by  a 
vote  of  61  in  the  aflBrmative  to  34  in  the  negative. 

The  President : 

Those  words  are  stricken  out.  I  will  ask  Mr.  Budd  whether 
he  insists  upon  his  amendment  ? 

Henrv  Budd : 

I  should  like  a  vote  upon  it. 

The  President  : 

The  question,  then,  will  be  upon  the  amendment  of  the 
gentleman  from  Pennsylvania  (Mr.  Budd),  striking  out  the 
word  "two"  in  the  first  part  of  the  resolution  and  inserting 
"  three.''  So  that  it  shall  read  that  at  least  three  years'  study 
shall  be  required  of  every  student.  Those  in  favor  of  the 
amendment  will  say  aye ;  contrary,  no. 

This  motion  was  lost. 

The  President : 

Now,  the  question  will  be  on  the  adoption  of  the  resolution 
as  amended.     This  resolution,  as  amended,  was  then  adopted. 

J.  M.  Dickinson,  of  Tennessee : 

I  move  that  the  whole  report  and  the  resolutions,  as  amended, 
be  now  adopted,  • 

M.  W.  Cook,  of  New  York  : 

And  I  move  as  an  amendment  that  the  fourth  resolution, 
which  reads  as  follows,  be  stricken  out  as  unconstitutiontr^ 

Resolved^  "  That,  in  the  opinion  of  this  Association,  it  is  a 
part  of  the  highest  duty  and  interest  of  every  civilized  State  to 
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make  provisions  when  necessary  for  the  maintenance  of  law- 
schools,  and  the  thorough  professional  education  of  all  who 
are  admitted  to  practice  law." 

The  President : 

The  question  is  on  the  amendment  or  resolution  of  Mr.  Cook, 
of  New  York,  that  this  resolution  just  read  be  stricken  out. 
Those  in  favor  of  striking  this  out  will  say  aye ;  opposed,  no. 

This  motion  was  lost. 

The  report  and  the  resolutions  appended  as  amended  to  it 
were  then  adopted. 

Henry  Hitchcock,  of  Missouri,  moved  that  the  report  now 
offered  by  the  Committee  on  Legal  Education  be  received,  and 
that  the  subject  matter  of  the  report  be  referred  back  to  the 
Standing  Committee  on  Legal  Education,  with  instructions  to 
make  such  further  report  next  year  as  they  see  proper. 

Which  motion  was  adopted. 

The  President : 

The  report  of  the  Committee  on  Commercial  Law  is  next  in 
order. 

George  A.  Mercer,  of  Georgia : 

There  was  no  special  subject  referred  to  that  committee,  and 
the  committee  therefore  has  no  report  to  make. 

The  President  : 

The  Committee  on  International  Law  is  next. 

George  H.  Bates,  of  Delaware : 

The  Committee  on  International  Law  have  had  referred  to 
them  the  subject  of  the  proposed  legislation  with  respect  to 
crimes  against  aliens,  which,  since  the  last  meeting  of  the 
Association,  has  assumed  a  tangible  form  by  the  introduction  of 
a  bill  in  the  Senate  of  the  United  States  as  the  result  of  a 
suggestion  in  the  message  of  the  Presideat  of  the  United 
States. 

This  matter  was  deferred  until  the  evening  session. 

The  Association  then  adjourned  until  eight  o'clock  P.  M. 
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Evening  Session. 

Thursday^  8  o'clock. 

The  President : 

The  meeting  will  come  to  order. 

The  Secretary  reported  that  the  General  Couiicil  recommend 
for  membership  several  persons,  all  of  whom  were  elected. 
{See  List  of  Members,) 

The  President : 

The  first  business  in  order  this  evening  is  the  report  of  the 
Committee  on  International  Law. 

George  H.  Bates,  of  Delaware  : 

Mr.  President.  I  do  not  know  whether  it  is  the  pleasure  of 
the  Association  to  have  the  report  read  in  full  or  not.  I  was 
left  in  some  uncertainty  on  that  point  at  the  hour  of  adjourn- 
ment this  morning.  I  think  perhaps  the  most  time-saving  way 
of  presenting  the  matter  to  the  Associacion  would  be  to  read 
the  report. 

The  President : 

Allow  the  chair  to  suggest  that  we  are  all  lawyers,  and  I 
prefer — and  I  think  the  Association  would  prefer — to  have  you 
state  the  substance  of  the  report. 

George  H.  Bates  ; 

I  veiy  much  regret  that  I  am  here  alone  to  represent 
the  Committee.  Other  members  hoped  to  be  in  attendance, 
but  at  the  last  moment  were  detained  at  home.  The  report 
presented,  which  has  been  printed  and  distributed,  is  concurred 
in  by  four  of  the  five  members,  Mr.  Woolworth,  of  Nebraska ; 
Mr.  Venable,  of  Maryland,  and  Mr.  Wheeler,  of  New  York, 
besides  myself  The  fifth  member  of  the  Committee,  Mr. 
Horton,  of  Ohio,  is  in  Europe,  and  we  have  been  unable  to 
communicate  with  him. 

Upon  taking  up  for  consideration  the  subject  presented  by 
the  resolution  of  the  last  annual  meeting,  we  were  at  once 
impressed  with  the  importance  of  the  questions  involved,  and 
since  the  last  meeting  of  the  Association  the  subject  has  been 
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brought  to  the  attention  of  Congress  by  the  President  of  the 
United  States,  and  a  bill  has  been  introduced  into  the  Senate 
and  has  been  the  subject  of  debate  in  that  body. 

The  respect  which,  without  reference  to  our  political  affilia- 
tions, we  all  feel  for  the  President,  both  as  a  lawyer  and  states- 
man, gave  great  weight  to  any  suggestion  coming  from  him 
upon  such  a  subject.  Hence,  I  need  offer  no  apology  for  read- 
ing to  you  the  exact  language  in  which  he  referred  to  the  sub- 
ject before  us : 

'^  Some  suggestions  growing  out  of  this  unhappy  incident 
are  worthy  the  attention  of  Congress.  It  would,  I  believe,  be 
entirely  competent  for  Congress  to  make  offenses  against  the 
treaty  rights  of  foreigners  domiciled  in  the  United  States 
cognizable  in  the  Federal  Courts.  This  has  not,  however,  been 
done,  either  for  the  protection  of  a  foreign  citizen  or  for  the 
punishment  of  his  slayers.  It  seems  to  me  to  follow,  in  this 
state  of  the  law,  that  the  officers  of  the  State  charged  with 
police  and  judicial  powers  in  such  cases  must,  in  the  considera- 
tion of  international  questions  growing  out  of  such  incidents, 
be  regarded  in  such  sense  as  Federal  agents  as  to  make  this 
government  answerable  for  their  acts  in  cases  where  it  would 
be  answerable  if  the  United  States  had  used  its  constitutional 
power  to  define  and  punish  crimes  against  treaty  rights." 

Now,  I  will  also  beg  the  indulgence  of  the  Association  while 
I  read  the  bill,  which  is  very  short,  which  was  introduced  into 
the  Senate,  because  in  the  consideration  of  this  matter  it  is  a 
great  advantage  to  have  something  in  the  concrete  as  a  sugges- 
tion of  the  sort  of  legislation  which  was  in  the  minds  of  those 
who  had  supposed  that  some  legislation  was  necessary. 

"A  BILL 

"  To  provide  for  the  punishment  of  violations  of  treaty  rights 
of  aliens. 

'^  Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  that 
any  act  committed  in  any  State  or  Territory  of  the  United 
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States  in  violation  of  the  rights  of  a  citizen  or  subject  of  a 
foreign  country  secared  to  such  citizen  or  subject  by  treaty 
between  the  United  States  and  such  foreign  country,  which  act 
constitutes  a  crime  under  the  laws  of  such  State  or  Territory, 
shall  constitute  a  like  crime  against  the  peace  and  dignity  of 
the  United  States,  punishable  in  like  manner  as  in  the  courts 
of  said  States  or  Territories,  and  within  the  period  limited  by 
the  law«  of  such  State  or  Territory,  and  may  be  prosecuted 
in  the  courts  of  the  United  States,  and,  upon  conviction,  the 
sentence  executed  in  like  manner  as  sentences  upon  convictions 
for  crimes  under  the  laws  of  the  United*  States.** 

Now,  proceeding  to  the.  report  which  is  before  you,  I  will 
endeavor  to  present  to  you  as  briefly  as  I  may,  the  substance 
thereof  and  the  conclusion  of  the  Committee  upon  the  whole 
subject. 

The  report  sets  forth  in  order  what  we  were  unable  to  find 
anywhere,  and  that  is  a  consecutive  statement  of  the  cases  in 
which  this  question  has  directly  or  incidentally  arisen.  And 
it  is  worthy  of  consideration  here  that,  although  similar  cases 
have  arisen  during  the  administration  of  the  State  Department, 
twice  during  Mr.  Webster's  time,  twice  during  Mr.  Eyarts' 
time,  twice  during  Mr.  Bayard's  time,  and  again  during  Mr. 
Blaine's  time,  in  none  of  these  cases  has  it  occurred  to  either 
of  those  gentlemen  to  suggest  that  there  was  any  difficulty 
which  required  legislation  on  the  part  of  Congress,  but  in  each 
one  of  those  cases  the  action  of  our  government  was  the  same. 
Two  of  them  concerned  the  Spanish  government,  and  were  very 
aggravated  cases,  but  Mr.  Webster  simply  referred  the  Spanish 
government  to  the  Constitution  and  laws  of  the  United  States  as 
something^  which  they  were  bound  to  take  notice  of,  and,  while  the 
United  States  tendered  to  the  government  of  Spain  reparation 
and  apology  for  the  insult  to  the  Spanish  flag,  which  was  torn 
into  pieces,  and  to  the  portrait  of  the  Queen  of  .Spain,  which  was 
also  thrown  out  into  the  street,  so  far  as  the  punishment  of  the 
assailants  was  concerned,  he  emphatically  stated  to  it  that 
they  must  rely  upon  the  laws  of  the  States  of  Louisiana  and 
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Florida,  in  which  the  assaults  occurred.  Precisely  the  same 
ground  was  taken  by  Mr.  Evarts  in  two  cases,  one  of  which 
involved  an  outbreak  against  Englishmen,  and  the  other  an  out- 
break in  Denver,  which  is  within  our  recent  recollection,  against 
the  Chinese.  And  two  cases  also  were  very  ably  discussed  by 
Mr.. Bayard,  one  of  which  occurred  in  New  Mexico,  in  which 
the  assailed  party  was  an  Englishman,  and  the  other  in  which 
the  assailed  parties  were  Chinamen,  at  Rock  Springs.  And 
now  just  here  let  me  remark  what  would  come  in  later  on  in 
giving  an  exact  statement  of  the  report  as  it  runs,  that  in  those 
two  cases  to  which  I  have  last  referred  the  acts  complained  of 
occurred,  not  within  States,  but  in  Territories  of  the  United 
States,  in  which  the  Federal  government  had  more  absolute 
control  of  the  judicial  process  which  would  be  invoked  to  punish 
the  assailants  than  it  would  possibly  have  in  any  State.  One 
was  in  New  Mexico,  and  the  other  in  Wyoming.  There  was 
no  difficulty  in  any  of  those  cases  in  satisfying  the  nations  con- 
cerned that  their  subjects  domiciled  in  the  United  States  must 
submit  themselves  to  the  same  laws  as  those  under  which  our 
citizens  live  and  must  look  for  the  protection  of  their  property 
and  persons,  and  the  punishment  of  their  assailants  to  the  laws 
of  the  States  in  accordance  with  our  coastitutional  system. 
Mr.  Webster  stated  that  view  clearly  in  the  Spanish  case,  as  did 
Mr.  Evarts,  both  in  the  case  of  the  mob  against  certain  British 
subjects  and  in  the  Denver  case,  and  Mr.  Bayard  in  the  other. 
Probably  the  most  concise,  and  in  some  respects  the  best  of  all 
these  papers  in  style,  was  that  of  Mr.  Webster,  in  the  New 
Orleans  case  in  1841.  But  the  most  extended  review  of  the 
whole  subject  will  be  found  in  a  dispatch  from  Mr.  Bayard, 
either  to  the  British  Foreign  OflBce  or  to  the  British  Minister 
at  Washington,  in  what  was  known  as  the  Tunstall  case,  in 
which  a  British  subject  was  assaulted,  and  I  think  murdered, 
in  New  Mexico,  in  1878, 

The  committee  also  thought  it  well  in  reviewing  these  Ameri- 
can cases  to  show  how  similar  claims  had  been  made  precisely  in 
the  same  spirit  by  the  British  government  in  the  notorious  case 
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of  General  Haynan,  who  was  assaulted  by  the  workmen  in  a 
brewery  in  London,  on  account  of  his  alleged  cruelties  in  the 
Hungarian  war.  .  Our  Secretaries  of  State  have  answered  such 
demands  in  precisely  the  same  style  as  that  in  which  Lord 
Palmerston  answered  the  Austrian  government  in  the  case  to 
which  I  have  referred,  and  in  none  of  thoset  cases  which  occurred 
in  England,  going  back  as  far  as  the  Catholic  riots  in  1790, 
when  the  Roman  Catholics  were  driven  from  the  country — in 
none  of  those  cases  was  there  any  demand  made  upon  the  British 
government,  nor  in  any  of  the  cases  prior  to  the  last  New 
Orleans  case  was  any  such  demand  made  upon  our  government 
as  that  made  by  the  Italian  government. 

One  of  the  demands  of  the  Italian  minister — I  quote  precisely 
his  words — "  Italy's  right  to  demand  and  obtain  punishment  of 
the  New  Orleans  murderers  from  the  President."  Now,  it  seems 
strange  that  Italy,  with  a  constitutional  government,  should 
make  any  such  demand,  or  should  expect  in  a  republic  or  in  a 
constitutional  monarchy,  that  it  was  within  the  power  of  the 
Executive  to  accord  punishment  of  these  people.  The  grava- 
men of  their  demand  was  that  these  people  should  be  punished- 
They  did  not  undertake  to  say  how  it  should  be  done  or  through 
what  courts. 

I  really  think  it  will  be  found  that  the  demand  for  this  leg- 
islation did  not  originate  with  publicists  or  with  lawyers,  but 
with  the  sensational  newspaper  articles  of  the  day,  which,  as 
the  committee  justly  remarks,  are  very  valuable  by  way  of  sug- 
gestion, but  not  by  way  of  constitutional  or  legislative  con- 
struction. 

Now,  let  it  be  borne  in  mind  also,  as  stated  by  the  commit- 
tee, that  in  none  of  these  cases  has  there  been  any  difficulty  in 
dealing  with  the  matter  adequately  and  satisfactorily.  Every 
one  of  these  cases  has  been  settled  satisfactorily  to  the  govern- 
ment concerned  as  well  as  our  own.  In  the  New  Orleans  cases 
Mr.  Webster  established  the  precedent  by  making  a  payment 
by  way  of  indemnity  to  the  sufferers,  with  the  reservation  that  it 
was  purely  ex  gratia.      In  the  Wyoming  case  the  same  thing 
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was  done  during  Mr.  Bayard's  administration,  and  reoentlj 
through  Mr.  Blaine  in  the  case  of  the  Italian  government. 
And  the  demand  of  those  people  was  not  so  much  for  ike  punish- 
ment of  the  assailants  as  for  some  money  indemnity.  And  with 
respect  to  that  matter  let  it  be  remembered  that  already  those 
aliens  had  a  civil  remedy  in  the  Federal  courts  in  which  their 
position  was  superior  to  that  of  our  own  citizens. 

Now,  having  reviewed  these  cases,  we  summed  up  the  result 
of  them,  the  conclusions  to  be  drawn  from  them,  and  possibly 
I  can  read  them  as  briefly  as  I  can  state  it. 

This  review  of  the  cases  shows  : 

1.  That  outrages  equally  shocking  as  that  of  1891  at  New 
Orleans  have  occurred  in  the  past  without  suggesting  any  neces- 
sity for  interfering  with  the  powers  of  the  States  to  punish 
critne. 

2.  That  in  more  than  a  century  only  seven  cases  (six,  in  fact, 
the  Spanish  riots  in  New  Orleans  and  Key  West  being  practi- 
cally one)  have  occurred  to  which  by  any  possibility  this  legis- 
lation could  apply. 

3.  That  two  of  these  were  in  territories  in  practical  control 
of  the  Federal  government. 

4.  That  the  suggestion  of  this  legislation  has  not  come  in 
any  case  from  a  foreign  power  with  whom  we  are  in  treaty 
relations,  and  that  the  demands  pressed  upon  the  United  States 
Government  have  been  almost  uniformly  not  so  much  for 
punishment  of  the  assailants  as  for  pecuniary  indemnity,  which 
the  injured  parties  had  already  the  right  to  seek  in  the  United 
States  courts. 

5.  That  our  government  has  uniformly  rested  upon  the 
common  law  principle  that  the  punishment  of  crime  must  be 
left  to  the  ordinary  and  orderly  administration  of  justice  by  the 
courts  under  the  Constitution  and  laws  and  through  the  State 
courts  in  like  manner  as  in  similar  cases  affecting  our  own 
citizens. 

t5.  That  upon  this  basis  all  complaints  arising  out  of  such 
cases  have  been  settled  through  the  ordinary  diplomatic  chan- 
nels and  without  any  loss  of  self-respect  to  our  government. 
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7.  That  the  method  of  dealing  with  such  cases  in  England, 
the  other  great  common  law  country,  is  precisely  analogous  to 
our  own. 

I  have  examined  carefully  all  the  treaties  and  conventions  of 
the  United  States  which  contain  any  provisions  bearing  on  this 
subject,  and  the  treaty  with  Italy  is  as  strong  as  any  of  them, 
and  will  be  a  satisfactory  illustration  of  what  is  practically  pro- 
vided by  all  those  countries  with  whom  we  have  made  treaties : 

"  The  citizens  of  each  of  the  high  contracting  parties  shall 
receive  in  the  States  and  Territories  of  the  other  the  most  con- 
stant protection  and  security  for  their  persons  and  property, 
and  shall  enjoy  in  this  respect  llie  same  rights  and  privileges 
as  are  or  shall  be  granted  to  the  natives." 

Only  this,  and  nothing  more.  We  stipulate  for  nothing 
beyond  those  rights  and  privileges  and  the  protection  accorded 
by  our  laws  to  natives. 

The  committee  went  on  to  express  a  view  which  was  not 
presented  in  the  Senate  debate  at  all,  but  which  we  believe  to 
have  some  force,  and  that  is  that  there  seems  to  be,  underly- 
ing the  claim  for  some  legislation  on  this  subject,  the  conten- 
tion that  there  is  some  right  on  the  part  of  the  assailed  person 
or  his  representatives,  if  killed,  to  punishment  of  the  assailant. 
We  believe,  and  have  so  stated  in  our  report,  that  the  true 
principle  is  that  the  idea  that  punishment  for  crime  has  in  any 
sense  the  elements  of  vengeance  on  the  part  of  the  assailed  or 
his  representatives  has  entirely  passed  out  of  the  consideration 
of  civilized  governments,  and  that  the  sole  aim  of  punishment 
is  not  to  avenge  the  injured  party,  but  to  protect  society  and  to 
prevent  the  recurrence  of  similar  injuries.  And  this  principle, 
•  which  is  supported  by  the  most  philosophic  writers,  should  be 
borne  in  mind  in  this  connection,  because  the  whole  argument 
on  this  subject,  on  the  other  side,  seems  to  rest  to  some  extent 
upon  the  idea  that  when  punishment  is  not  administered  to  the 
assailant,  some  right  of  the  assailed  is  interfered  with  or  denied. 

We  have,  then,  two  fals^  bases  upon  which  the  argument  for 
this  legislation  is  constructed :  one,  to  which  I  have  just  alluded, 
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a  wrong  impression  of  the  nature  of  punishment  and  its  objects, 
and  the  other,  the  idea  that  there  is  some  treaty  right  in  the 
foreigner  to  have  some  other  administration  of  justice  or  some 
different  administration  of  justice  against  the  assailant  than 
that  accorded  to  natives. 

There  is  a  paragraph  from  the  report  which  I  will  read, 
because  it  seems  to  me  that  there  are  some  rights  on  the  part 
of  our  citizens  to  be  affected  by  this  legislation,  as  well  as  the 
rights  of  the  aliens : 

"  Can  any  reason  be  assigned  why  our  system  of  administering 
justice  in  criminal  cases,  which  for  more  than  one  hundred 
years  has  worked  satisfactorily,  with  respect  to  all  persons 
domiciled  in  the  United  States,  is  to  be  changed  for  the  fancied 
benefit  of  a  few  aliens  who  come  here  under  a  treaty  contract 
to  submit  themselves  to  the  same  conditions  under  which  our  own 
people  are  living  ?  Or  is  the  police  power  of  the  State — held 
so  sacred  that  the  Supreme  Court  will  not  permit  Congress  even 
under  the  solemn  forms  of  law  to  interfere  with  it  in  the  slightest 
degree — to  be  dismembered  through  the  direct  medium  of  a  treaty, 
and  divided  between  two  jurisdictions  ?  A  treaty  is  not  unilat- 
eral. The  citizens  of  the  United  States  have  rights  under  this 
particular  treaty  as  well  as  the  subjects  of  the  Italian  king ; 
and  may  it  not  fairly  be  said  that  while  it  is  the  treaty  right  of 
the  Italian  subject  to  have  thie  same  protection  of  the  law  that 
is  accorded  to  the  American  citizen,  it  is  equally  a  treaty  right 
of  our  citizens  that  the  alien  shall  not  be  preferred  to  them  and 
be  accorded  rights  which  the  citizen  does  not  possess  and  which 
have  not  been  secured  by  the  treaty  ?  " 

Now,  we  submit  further  that  there  is  much  that  is  misleading 
in  this  discussion  about  treaty  rights.  We  have  very  high 
authority,  not  from  an  American,  but  from  one  who  certainly 
has  the  respect  of  all  Americans  for  his  careful  investigation 
of  our  system  of  government  and  his  lucid  discussion  of  it — 
Mr.  Bryce.  We  have  his  authority  as  a  recent  one,  in  addition 
to  the  best  received  writers  on  international  law,  that  the  right 
of  an  alien  domiciled  in  a  civilized  country  to  the  same  protec- 
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tion  of  the  laws  that  a  citizen  or  subject  of  that  country  has, 
is  a  right  not  necessary  to  be  secured  by  treaty,  but  that  it  is  a 
right  existing  under  what  may  be  called  the  common  inter- 
national law  arising  from  the  principle  of  comity.  And  it  might 
be  added,  although  I  do  not  remember  that  it  is  stated  in  this 
report,  that  under  the  Fourteenth  Amendment  of  the  Constitu- 
tion, every  alien  has  secured  to  him  by  the  constitution  of  the 
United  States  without  respect  to  any  treaty,  precisely  the 
same  protection  of  the  law  as  is  secured  to  these  Italians  and 
others  in  like  cases,  by  the  treaty  of  their  government,  with  the 
United  States. 

Now,  it  is  asserted  that  we  have  provided  no  system  to  cover 
such  cases.  The  answer  to  that  is,  that  we  have  provided  a 
system  entirely  adequate,  because  we  have  secured  equal  pro- 
tection to  the  foreigner  by  the  Fourteenth  Amendment  of  Ihe 
Constitution.  The  operation  of  the  Fourteenth  Amendment  on 
this  question  disposes  of  the  suggestion,  that  under  our 
present  system  the  State  would  have  the  right  to  make  laws 
discriminating  against  the  foreigner  or  the  alien.  And  I  think, 
Mr.  President,  that  the  settled  construction  of  that  amendment 
by  the  Supreme  Court  is  that  it  operates  directly  against  the 
State  and  prohibits  the  legislatures  of  the  States  from  passing 
any  such  law — that  it  operates  against  the  State  and  not  against 
the  individual  citizens  of  the  State.  I  see  that  it  is  so  stated 
in  the  report. 

Again,  it  is  urged  that  foreigners  are  to  be  considered  aa 
under  the  protection  of  the  United  States,  and  that  the  Supreme 
Court  has  decided  that  anybody  so  situated  may  look  to  the 
Federal  courts  for  the  enforcement  of  rights  which  otir  Consti- 
tution has  agreed  to  give  him.  But  what  rights  have  we 
accorded  to  him  ?  Simply  those  accorded  to  natives — no  lesa 
and  no  more.  Certainly  any  system  that  is  good  enough  for 
our  own  citizens  ought  to  be  good  enough  for  an  unnaturalized 
foreigner  who  chooses  to  make  his  domicile  here. 

I  do  not  think  that  any  one  who  has  given  even  the  slightest 
examination  to  this  subject  will  hesitate  to  agree  with  the  com- 
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mittee  that  the  bill  pending  in  the  United  States  Senate  ought 
not  to  be  passed.  The  difficulties  which  would  arise  under  the 
operation  of  that  bill  are  almost  innumerable,  and  I  venture  to 
suggest  that  the  best  cure  for  an  impression  which  may  rest 
upon  the  mind  of  any  one  that  some  legislation  is  necessary  in 
this  regard,  would  be  to  sit  down  quietly  and  try  to  construct 
a  bill  to  carry  out  his  ideas.  I  think  I  may  safely  challenge 
any  one  to  draw  a  bill  which,  as  a  lawyer,  after  it  is  done,  he 
would  be  satisfied  to  recommend  to  the  legislature  of  the  nation 
to  pass.  There  are  a  multitude  of  uncertainties  which  would 
result  from  the  passage  of  this  bill.  The  language  of  the  bill 
is  that  any  act  which  constitutes  a  crime  against  the  State  shall, 
if  committed  in  violation  of  the  treaty  rights  of  a  foreigner, 
constitute  a  crime  against  the  United  States. 

Now,  that  includes  every  offense  against  an  alien  which, 
under  the  law  of  the  State,  would  be  a  crime.  When  the  bill 
was  first  reported  to  the  Senate  (and  I  may  remark  here,  to 
show  how  hasty  this  legislation  was,  that  it  was  presented  to 
the  Senate  without  any  report  from  the  committee)  and,  as 
appears  from  the  debate,  it  was  supported  in  the  debate  actively 
by  only  two  members  of  the  committee,  of  whom  Senator 
Dolph  stated  that  he  merely  reported  the  bill  because  it  had 
been  referred  to  a  sub-committee  of  which  he  was  chairman, 
but  he  said  frankly  that  he  felt  very  little  interest  in  it.  The 
other  member  of  the  committee  was  Mr.  Morgan,  who  is  the 
chief  advocate  of  the  bill.  Senator  Butler,  of  South  Carolina, 
supported  it  by  occasional  remarks  which  indicate  that  he  favored 
it,  and  all  the  other  members  of  the  Committee  on  Foreign  Rela- 
tions who  took  part  in  the  debate,  all  of  whom,  I  think,  are 
lawyers,  opposed  the  bill.  I  may  add  that  the  division  in  the 
Senate  was  not  at  all  on  partisan  lines.  There  were  several 
speeches  made  by  Democratic  Senators,  and  I  was  informed  that 
a  very  able  Republican  Senator  was  going  to  take  the  floor  next 
against  the  bill,  but  was  prevented  by  the  Silver  Bill. 

When  the  bill  was  first  reported  it  used  the  word  "  crimes  or 
misdemeanors."     The  last  two  words  were  stricken  out.     It  is 
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very  easy  for  any  lawyer  to  see  how,  if  a  prosecution  should 
occur  under  that  bill  in  a  Federal  court  for  a  crime  which  was 
a  misdemeanor,  one  judge  may  take  the  view  that  the  word 
''  crimes"  might  include  '^ misdemeanors,"  and  another  judge 
that  it  did  not.  So  that  in  a  great  State  like  Texas  a  man 
might  be  taken  hundreds  of  miles  to  be  tried  in  a  Federal  court 
on  a  charge  of  assault  With  felonious  intent  in  which  in  most 
cases  the  jury  may  acquit  of  the  intent  and  convict  of  the 
assault.  If  the  Federal  judge  took  the  view  that  from  the  fact 
of  these  words  ''or  misdemeanors"  having  been  stricken  out 
that  "  misdemeanors  "  were  not  included,  and  the  prisoner  was 
convicted  of  assault  merely,  then  the  man  would  have  been  taken 
hundreds  of  miles  from  his  home  and  tried  where,  perhaps,  it 
would  be  impossible  for  him  to  have  his  witnesses  in  attendance, 
and  after  all  the  result  would  be  a  mis-trial. 

Now,  it  was  stated  in  the  Senate  that  there  are  50,000  aliens 
in  Chicago  alone.  Senator  Vilas  stated  that  in  Wisconsin, 
certainly  one- fifth  and  possibly  one-third  of  the  population  were 
aliens.  Just  think,  in  those  two  jurisdictions  what  would  be 
the  result  of  having  one  class  of  citizens  liable  to  be  tried  twice 
for  offenses  against  subjects  of  treaty  powers,  one  in  each  of 
two  jurisdictions,  and  other  citizens  for  offenses  against  our  own 
citizens  and  aliens  with  whom  we  had  no  treaties  to  be  tried 
once. 

Then  you  may  imagine  a  case  where  there  is  liable  to  be  an 
outbreak  between  citizens  or  subjects  of  a  foreign  country. 
Under  this  bill,  for  the  sake  of  a  mob  of  Italians,  none  of  whom, 
either  the  assailants  or  the  assailed,  were  citizens  of  the  United 
States  or  ever  expected  to  be,  and  none  of  whom,  that  is,  prob- 
ably, we  should  ever  care  to  see  made  citizens  of  the  United 
States — for  people  who  have  come  here  to  take  our  country  as 
they  find  it  and  bound  to  accept  our  system  of  laws,  we  would 
have  our  whole  constitutional  system  broken  into  and  seriously 
impaired  for  the  sake  of  trying  those  men  in  the  Federal  courts. 
The  same  thing  would  occur  with  the  Chinese  if  they  should 
have  outbreaks  among  themselyes. 
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Another  difficulty  under  this  bill  would  be  this.  Suppose 
the  State  court  has  determined  that  the  facts  in  a  particular 
case  did  not  constitute  a  crime  under  the  laws  of  the  State  and 
consequently  should  direct  an  acquittal.  Under  this  act  it  is 
provided  that  any  act  which  is  a  crime  against  the  State  by  the 
laws  of  the  State  shall  be  likewise  a  crime  against  the  peace 
and  dignity  of  the  United  States.  Would  acquittal  in  such  a 
case  in  the  State  court  operate  to  bring  about  an  acquittal  on 
the  plea  autrefois  acquit  in  the  United  States  Court  ? 

Another  discrepancy  which  is  pointed  out  is  that  in  many  of 
the  States  a  jury  in  criminal  cases  is  empowered  to  decide  both 
the  law  and  the  facts ;  in  the  United  States  Courts  this  is  not  so. 

Finally,  we  should  have  the  anomaly  of  a  law  attaching  dif- 
ferent degrees  and  conditions  of  punishment  to  the  same  crime 
in  different  courts  of  the  same  jurisdiction,  so  that  a  man  may 
be  hung  in  one  State  or  imprisoned  for  life  in  another  for  murder, 
or  he  may  be  whipped  in  one  State  and  imprisoned  in  another 
for  the  same  crime  of  a  lower  grade. 

It  would  seem  that  these  practical  difficulties  in  the  adminis- 
tration of  such  a  law,  lying  as  they  do  on  the  very  surface,  are 
sufficient  to  warrant  us  in  saying  that  it  should  be  shown  that 
there  exists  the  demand  for  a  very  grave  necessity  to  be  sup- 
plied, and  an  otherwise  irremediable  wrong  to  be  righted,  before 
committing  ourselves,  to  a  policy  fraught  with  so  much  uncer- 
tainty and  inconvenience,  to  say  nothing  of  possible  injustice 
to  our  own  citizens. 

Now,  although  this  bill  which  is  pending  in  the  Senate  goes 
much  further,  the  avowed  purpose  of  this  legislation  is  to  reach 
cases  of  outbreaks  by  mobs,  and,  as  Mr.  Webster  said,  no  law 
can  either  prevent  them  or  afford  a  remedy  for  their  unfortunate 
results.  They  are  avowedly  in  defiance  of  the  law.  They  have 
occurred  in  most  of  our  large  cities,  and  doubtless  in  all  of  them 
foreigners  have  been  either  killed  or  injured.  Suppose  a  body 
of  assailants  in  such  a  case  guilty  of  a  riot  and  indictable  for 
their  assault  against  citizens  in  one  court  and  against  aliens  in 
two. 
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It  seems  hardly  fitting  to  make  such  outbreaks  the  basis  of 
legislation  of  a  general  chai;acter  and  of  a  character  so  far- 
reaching.  It  would  seem  to  be  better  to  leave  them  to  be  dealt 
with  according  to  the  circumstances  of  each  case,  as  they  have 
been  in  the  past  without  diflSculty. 

Having  dealt  so  far  with  the  pending  bill,  the  committee  have 
discussed  in  the  close  of  their  report  the  question  of  the  con- 
stitutionality of  this  legislation. 

The  argument  in  the  Senate,  it  will  be  noticed  by  those  who 
take  the  trouble  to  read  it,  was  largely  devoted  to  the  question, 
what  is  there  in  the  Constitution  forbidding  this  legislation  ? 
But  that  debate  was,  as  a  Senator  who  took  part  in  it  wrote 
to  me  a  few  days  ago,  an  unsatisfactory  presentation  of  the 
subject. 

We  ought,  after  the  discussion  of  constitutional  law  to  which 
we  have  listened  during  the  last  two  days,  to  admit  the  accuracy 
of  the  contention  of  the  committee  that  the  real  question  is^ 
what  is  there  in  the  Constitution  which  permits  such  legislation  ? 

I  suppose  that  this  Association,  after  its  action  to-day,  may 
be  held  to  be  estopped  to  deny  that  proposition. 

Now,  I  think  that  we  will  all  agree  that  any  unnecessary 
enlargement  of  the  jurisdiction  of  the  Federal  courts  is  unwise. 

The  expansion  of  the  commercial  and  general  welfare  clauses 
has  so  alarmed  judges  and  lawyers  that  the  tide  which  ran  so 
long  in  the  direction  of  increased  jurisdiction  has  turned  towards 
its  limitation  in  every  possible  direction.  Surely,  no  grave 
necessity  has  sudfilenly  arisen  for  flooding  the  Federal  courts 
with  criminal  business  for  the  benefit  of  foreigners  and  to  the 
inconvenience  and  detriment  of  our  own  citizens. 

A  great  deal  has  been  said,  and  I  think  carelessly  said,  with 
respect  to  the  binding  effect  of  treaties.  The  Constitution  uses, 
this  language : 

"  This  Constitution,  and  the  laws  of  the  United  States  which 

shall  be  made  in  pursuance  of  them,  and  all  treaties  made,  or 

which  shall  be  made,  under  the  authority  of  the  United  States 

shall  be  the  supreme  law  of  the  land ;  and  the  Judges  in  every 
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State  shall  be  bound  thereby,  anything  in  the  Constitution  or 
laws  of  any  State  to  the  contrary  notwithstanding. 

I  beg  to  call  your  attention  to  the  fact  that  under  the  Consti- 
tution and  laWs  as  they  now  exist  if  any  alien  claims  in  a  State 
court  any  right,  privilege  or  immunity  by  virtue  of  a  treaty, 
and  by  the  action  of  that  court  he  is  denied  such  right,  privilege 
or  immunity,  he  has  now  a  right  to  take  a  writ  of  error  to  the 
Supreme  Court  of  the  United  States  and  to  have  his  claim 
adjudicated  by  that  tribunal.  The  very  language  which  I  have 
just  read  from  the  Constitution  shows  that  it  was  in  the  contem- 
plation of  the  framers  of  the  Constitution  that  rights,  not  only 
those  under  the  Constitution  and  laws  of  the  United  States,  but 
also  those  under  any  treaty,  should  be  adjudicated  by  the  State 
courts  subject  to  this  provision  for  a  writ  of  error.  And  if  the 
framers  of  the  Constitution  contemplated  the  exercise  of  this 
jurisdiction  by  the  State  courts,  as  tl^ey  seem  to  have  done,  and 
were  content  to  leave  it  with  the  State  courts,  is  there  anything 
in  the  history  of  the  administration  of  justice  in  the  States 
during  the  last  century  which  should  lead  Congress  or  the  Bar  to 
pass  such  a  vote  of  want  of  confidence  in  the  State  courts  as  is 
a  necessary  implication  from  the  demand  for  such  legislation 
as  this  ? 

The  committee  unanimously  agree  that  it  is  not  competent 
under  the  Constitution  for  the  legislature  to  invade  the  police 
power  of  the  States  for  the  purpose  of  securing  or  protecting 
any  right  which  anybody  claims  under  a  treaty  any  more  than 
it  is  the  right  of  Congress  to  invade  the  police  power  for  the 
purpose  of  administering  a  law  of  Congress  or  of  protecting 
and  maintaining  rights  granted  thereunder.  If  there  is  one 
thing  settled  in  this  country  it  is  that  under  no  pretence  can 
Congress  invade  the  police  power  of  the  States  by  statute.  If, 
then,  we  have  entered  into  a  treaty  with  a  foreign  government, 
the  proper  execution  of  which  requires  an  invasion  of  the  police 
power,  then  the  solemn  and  deliberate  conclusion  of  this  com- 
mittee is  that  that  treaty  is  unconstitutional  to  the  same  extent 
that  any  act  of  Congress  would  be  unconstitutional  by  which 
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the  same  result  would  be  reached.  There  is  no  magic  about  a 
treaty  that  does  not  apply  and  attach  to  an  act  of  Congress. 
The  grant  of  the  treaty-making  power  is  certainly  a  great  con- 
cession, because  it  permits  to  be  made  a  part  of  the  supreme 
law  of  the  land  an  act  not  submitted  to  the  popular  branch  of 
the  Congress,  but  entered  into  solely  by  the  executive  branch 
of  the  government,  for,  in  the  view  of  the  committee,  the 
action  of  the  Senate  in  ratifying  a  treaty  is  taken  by  that  body 
as  a  part  of  the  executive  power. 

The  committee  did  not  think  it  necessary  to  cuter  into  any 
extended  discussion  of  the  decisions  of  the  Supreme  Court  upon 
the  sacredness  of  the  police  power  of  the  States,  because  we 
tried  to  go  upon  the  principle,  in  dealing  with  an  Association 
like  this,  that  the  members  of  it  knew  something  to  start  with. 

There  is  another  objection  urged  to  this  legislation  which, 
while  it  may  perhaps  be  classed  as  sentiment,  at  the  same  time 
the  committee  considered  to  be  one  of  substance,  and  I  am 
bound  to  say  it  was  suggested  to  the  committee  by  a  perusal  of 
the  debates  in  the  Senate,  and  that  was  this :  that  if  there  is 
one  principle  deeply  imbedded  in  our  system  of  laws  it  is  the 
idea  of  trial  by  the  vicinage,  and  we  consider  that  this  principle 
certainly  would  be  infringed  upon  by  this  legislation.  Even 
when  the  crown  took  upon  itself  the  office  of  prosecuting  crimes, 
the  alleged  criminals  were  not  brought  to  London,  but  the 
judges  went  down  to  the  criminal  to  try  him  among  his  neigh- 
bors. It  is  precisely  the  same  principle  that  underlies  our  whole 
system  of  extradition.  The  idea  is  that  a  man  should  be  brought 
back  to  his  home  to  be  tried.  Of  course  where  the  man  act- 
ually is  tried  is  in  the  place  where  the  crime  was  committed ; 
but  I  suppose  the  theory  of  the  law  is  expressed  by  the  lan- 
guage of  the  indictment  in  which  the  residence  of  the  criminal 
is  always  designated  as  the  county  or  the  district  in  which  the 
crime  was  committed. 

Now,  the  whole  argument  in  favor  of  this  legislation  comes 
down  to  the  question  whether  we  are  to  express  distrust  of  the 
State  courts.    There  is  no  question  of  distrust  of  the  State  legisla- 
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ture,  because  the  Senate  in  its  bill  proposes  to  entrust  the  whole 
system  to  the  legislatures  of  the  States,  and  to  adopt  bodily  the 
criminal  codes  of  forty-four  different  States ;  but  the  idea  which 
underlies  it  all  is  that  the  courts  of  the  States  are  not  to  be 
trusted.      Now,    I   submit    that    there    is    nothing    in  our 
judicial  history  in  this  country  which  warrants  any  wholesale 
indictment  of  the  courts  of  our  forty-four  States.     Justice  has 
been  done.     It  may  be  true,  as  a  lawyer  once  remarked,  that 
he  had  won  a  great  many  bad  cases,  but  on  the  whole  he  had 
lost  a  great  many  good  ones,  and  on  the  whole,  he  thought  jus- 
tice had  been  done.     And  so  it  may  be  in  the  State  courts. 
But  that  is  equally  true  in  the  United  States  Courts.     I  am 
sure  I  have  lost  a  number  of  good  cases  in  both  courts,  but  on 
the  whole  I  believe  justice  is  done.     But  is  there  any  reasonable 
ground  to  suppose  that  we  can  take  the  immense  criminal  juris- 
diction which  would  gradually  be  absorbed  into  the  Federal 
courts  under  such  legislation  as  this  and  have  justice  done  on 
the  whole  with  any  greater  degree  of  certainty  than  it  is  done 
at  present  by  the  court  of  the  immediate  vicinity  of  the  crime  ? 
Under  our  present  system  of  trials  in  the  United  States  Courts 
we  would  have  the  same  class  of  men  for  jurors  and  for  grand 
jurors  as  in  the  State  courts,  and  we  have,  in  every  case  in 
which  treaty  rights  are  involved,  this  final  resort  to  the  Supreme 
Court  of  the  United  States,  which  certainly  ought  to  correct 
any  judicial  mistake  in  the  administration  of  justice  in  the 
State  courts.     Can  any  one  believe  that  if  these  New  Orleans 
people  could  have  been  tried  under  the  law  in  the  Federal  court 
of  Louisiana,  that  they  would  have  been  indicted  by  the  grand 
juries  in  that  court  or  convicted  by  petty  juries  in  that  court  in 
the  state  of  public  sentiment  there  at  that  time  ?     I  do  not 
believe  that  any  man  would  undertake  to  assert  that  there  would 
have  been  any  different  result  in  that  case  or  in  any  like  case 
with  the  jurisdiction  vested  in  the  Federal  courts,  as  is  now 
proposed. 

There  is  just  one  other  consideration  that  occurred  to  me 
yesterday  while  I  was  listening  to  the  exceedingly  instructive 
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address  of  our  President.  I  cannot  now  repeat  just  what 
suggested  it  to  me,  but  I  think  it  was  the  remark,  with  which 
my  mind  heartily  concurred  at  the  time,  that  the  great  obliga- 
tion of  our  generation  of  lawyers  is  not  so  much  amendment  of 
the  law,  as  conservation  of  what  we  have  of  the  constitutional 
and  legal  system  tl^at  has  been  brought  to  at  least  some  degree 
of  perfection  at  this  day. 

I  want  to  suggest  just  one  other  thought,  and  that  is  this: 
Is  not  the  legislation  proposed  by  this  bill  or  by  any  similar 
one,  practically  putting  a  premium  upon  non-naturalization  of 
foreigners?  We  certainly  have  been  liberal  in  opening  our 
doors  to  foreign  immigrants.  We  have  taken  in  all  sorts  and 
conditions  of  men  as  liberally  as  the  church  is  expected  to  do 
it,  and  probably  some  sorts  that  we  would  be  as  well  without. 
Is  there  not  an  element  of  danger  in  such  legislation  as  this,  in 
the  fact  that  it  would  practically  put  a  premium  on  non-natur- 
alization ?  Is  there  any  reason  why  we  should  treat  foreigners 
who  come  here  in  good  faith  to  assimilate  themselves  with  the 
people  among  whom  they  are  to  live  and  to  become  citizens 
with  less  consideration  than  the  foreigners  who  choose  to  come 
here  without  any  idea  of  becoming  citizens,  but  simply  to  become 
denizens  ?  And  be  it  remembered,  in  this  connection,  that  in 
almost  every  case,  certainly  in  the  latter  cases,  those  which 
attracted  public  attention  most,  the  parties  assailed,  have  been 
precisely  of  the  class  of  citizens  whom  we  do  not  feel,  as  a  rule, 
that  it  is  desirable  to  have  as  naturalized  citizens,  and  therefore 
they  ought  not  to  expect  greater  privileges  than  either  natives 
or  foreigners  who  do  become  naturalized. 

The  committee  therefore  recommend  the  following  resolution, 
and  I  now  move  its  adoption : 

*'  Resolved^  That,  in  the  opinion  of  this  Association,  it  is 
unnecessary  and  inexpedient  that  there  should  be  any  legisla- 
tion by  Congress  to  give  to  the  Federal  courts  jurisdiction  of 
qrimes  against  the  persons  and  property  of  aliens  in  any  case 
in  which  such  jurisdiction  does  not  exist  as  to  similar  cases  in 
which  a  citizen  is  the  injured  party." 
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Robert  D.  Benedict,  of  New  York  : 

I  desire  to  ask  whether  thig^  report  has  been  sent  out  to 
members  fifteen  days  before  the  meeting,  as  provided  by  the 
rule? 

Mr.  Bates: 
Yes,  sir ;  it  was. 

R.  D.  Benedict: 

I  received  no  copy,  and  I  have  never  seen  this  report  until 
to-day. 

M.  D.  Follet,  of  Ohio: 

I  received  a  copy  of  it  some  two  weeks  ago,  and  I  do  not 
know  of  any  paper  that  I  have  read  with  greater  interest.  I 
wish  to  emphasize  the  great  gratitude  that  is  given  to  this 
committee  by  a  large  number  throughout  the  United  States 
that  they  have  gone  back  to  the  object  of  punishment.  We 
ask  it  as  citizens  that  lawyers  throughout  the  United  States 
would  take  up  and  discuss  that  question,  which  it  has  seemed 
to  me  for  some  years  we  have  too  long  omitted.  And  I  will 
state  here  that  in  this  very  State  where  we  are,  there  is  one 
man  down  at  Elmira  that  will  give  you  notice  of  very  much 
literature  upon  this  very  subject — Col.  Brockway,  and  New 
York  has  backed  him  up  and  carried  him  forward.  I  will  say 
that  to  my  own  mind  we  have  gone  behind  in  criminal  law.  We 
have  not  made  the  progress  in  the  criminal  law  that  we  have 
in  the  civil  law.  And  the  fact  that  Senators  of  the  United 
States  and  leading  lawyers  were  ignorant  of  these  propositions, 
as  shown  by  this  committee,  is  enough  to  cause  us  all  to  study 
and  investigate  these  propositions. 

Robert  D.  Benedict: 

I  regret  extremely  that  I  had  not  received  any  copy  of  this 
report  before  I  arrived  here,  for  there  are  many  things  in  it 
which  I  should  have  desired  to  have  the  oportunity  for  investi- 
gating before  saying  anything  in  reference  to  it.  But  some 
things  I  can  say  from  the  thought  which  I  have  been  able  to 
give  to  the  subject  to-day.     I  confess,  Mr.  President,  thai  it 
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seems  to  me  that  the  committee  have  prepared  this  report  with- 
out a  proper  appreciation  of  the  question  involved.  That  is  a 
pretty  broad  statement,  but  the  question,  as  you  see,  was 
whether  any  legislation  is  desirable  and  practicable  to  give  the 
courts  of  the  United  States  jurisdiction  over  criminal  prosecu- 
tion for  acts  of  violence  to  the  persons  or  property  of  aliens 
committed  by  citizens  of  the  United  States.    And  that  was  all. 

Let  us  look  at  this  question  for  a  moment  from  the  position 
of  what  we  would  demand  for  citizens  of  our  own  country  in 
foreign  lands.  What  is  the  rule  of  international  law  in  refer- 
ence to  this  matter  ?  Is  it  not  this — that  if  an  American 
citizen  in  another  country  is  maltreated  or  is  killed  or  his 
property  taken  by  violence,  our  government  will  make  a 
demand  upon  that  government  for  reparation  or  some  compen- 
sation to  him,  or,  if  killed,  to  those  whom  he  has  left  behind  ? 
Where  such  a  claim  is  made,  what  must  be  the  answer  of  the 
foreign  government  ?  Well,  they  concede  the  facts.  Has  there 
been  any  judicial  investigation  of  this  matter  ?  Has  there  been 
any  attempt  to  bring  the  criminals  to  trial  ?  Has  there  been 
any  proceeding  of  your  criminal  law  to  seek  to  obtain  justice  ? 
And  if  the  government  says  no,  what  would  we  demand  of  our 
government  under  those  circumstances  ?  We  would  say :  If 
that  government  says  that  no  judicial  proceeding  has  been 
taken  in  reference  to  this  matter  at  all,  then  you  must  make 
reparation.     I  suppose  there  is  no  question  about  that. 

Now,  turn  it  the  other  way.  The  report  states  that  this 
legislation  is  aimed  at  preventing  such  things  as  occurred  at 
New  Orleans.  I  think  they  have  entirely  misapprehended  the 
scope  of  the  inquiry.  It  was  not  that  at  all.  It  was  the  ques- 
tion what  answer  our  government  should  make  to  foreign 
governments  where  such  occurrences  should  occur.  Here  was 
a  case.  It  arose  unquestionably  in  connection  with  the  New 
Orleans  affair.  Here  was  a  case  where  the  Italian  government 
claimed  that  wrongs  had  been  perpetrated  upon  citizens  of 
Italy,  and  it  said :  There  has  been  no  judicial  proceeding 
taken  in  reference  t6  that  matter.     What  is  the  result  ?     We 
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had  no  answer,  and  we  were  compelled  to  pay  and  have  paid 
indemnity.  And  the  question  that  was  referred  to  this  com- 
mittee was  whfether  the  government  of  the  United  States  should 
in  such  cases  a^  that  have  at  least  this  answer  :  That  matter 
has  been  investigated  before  the  judicial  tribunals  of  our 
country  with  this  or  that  result,  and  you  must  take  the  result 
of  our  judicial  tribunals  just  as  we  take  the  results  of  your 
judicial  tribunals. 

Now,  the  report  of  this  Committee  does  not  touch  that 
question  at  all.  It  does  not  present  to  our  government  any 
answer  in  such  a  case  as  that.  It  does  not  suggest  what  answer 
could  be  made  where  there  is  no  judicial  proceeding  taken. 
And  the  question  that  was  presented  by  this  resolution  was 
whether  it  was  not  desirable  that  some  power  should  be  given 
to  our  government  in  such  cases  to  make  the  answer  which  the 
foreign  governments  can  always  ma-ke  to  us,  viz :  There  has 
been  a  judicial  investigation  and  the  powers  of  the  courts 
exercised  in  reference  to  that  matter,  and  therefore  you  have 
no  claim  upon  us  for  reparation.  That  is  the  question  which 
really  was  presented  by  this  resolution — and  it  does  not  seem 
to  me  that  to  criticise  one  particular  bill  which  has  been  pre- 
sented in  this  matter  meets  the  question  which  was  involved  in 
the  resolution.  I  do,  not  say  but  that  criticism  might  be  made 
on  that  particular  bill.  I  do  not  agree  with  some  of  the 
criticisms  which  have  been  made  upon  it.  I  do  not  consider 
the  fact  that  a  man  is  to  be  tried  before  a  court  of  the  United 
States  is  depriving  him  of  any  more  right  when  he  is  tried  by 
the  same  jury,  summoned  by  the  State  court  or  summoned  by 
the  Federal  court.  I  think  he  has  just  as  much  his  rights  in 
the  one  case  as  in  the  other.  The  language  of  the  report  I 
should  criticise,  but  I  should  ask  this  committee  again  whether 
they  think  that  this  government  is  in  a  proper  position,  when 
it  is  compelled  in  any  such  case  as  this,  to  say  to  a  foreign 
government,  we  have  no  power  in  this  matter.  We,  the  United 
States  of  America,  have  no  power  to  touch  that  question,  and 
therefore  we  must  pay  in  every  case.     It  seems  to  me  that  it 


REPORT  OF  COMMITTEE  ON  INTERNATIONAL  LAW.    41 

should  be  the  dujty  of  our  legislators  to  say  that  in  matters  in 
which  foreign  governments  must  deal  with  the  United  States 
and  cannot  deal  with  a  State,  the  legislation  should  be 
made  which  should  give  the  government  of  the  United  States 
the  power  to  answer  that  the  judicial  power  of  the  United 
States  ^as  been  exercised  in  reference  to  that  matter,  and  that 
the  foreign  government  must  take  the  result  as  we  take  the 
results  of  the  judicial  tribunals.  You  cannot  argue  from  Eng- 
land to  our  government.  When  we  make  a  claim  from  England 
to  our  government.  When  we  make  a  claim  upon  England 
for  damages  for  any  injury  caused  to  an  American  citizen  in 
England,  England  can  never  say,  why  we  have  no  power  in 
that  matter,  because  England  has  no  dual  government  as  we  ''. 

have,  and  the  courts  of  England  are  the  courts  of  England,  \ 

and  if  the  courts  of  England  do  not  move,  England  must  be 
responsible.  We,  having  this  dual  government,  must  take  the 
burden  of  it  with  the  excellence  of  it,  and  we  cannot  expect  but 
that  foreign  governments  will  say.  Oh !  simply  because  you 
have  a  dual  government,  you  cannot  put  us  off  in  that  way. 
Your  government  under  international  law  must  either  show 
that  that  matter  has  been  investigated  by  your  legal  tribunals, 
or  you  must  pay  to  u&a  government  compensation.  I  under- 
stood that  there  is  no  question  about  that  being  the  principle  of 
international  law.  Therefore,  Mr.  President,  I  should  be 
opposed  to  the  adoption  of  this  resolution,  and  certainly 
opposed  to  its  adoption,  based,  as  the  report  so  largely  is,  upon 
an  assault  upon  the  provisions  of  this  particular  bill  which 
was  not  before  this  Association  when  this  matter  was  referred 
at  all,  and  is  really  outside  of  the  question.  I  hope  the  reso- 
lution will  not  prevail. 

The  President  ; 

We  have  other  liusiness  to  dispatch  to-night,  and  I  would  sug- 
gest that,  as  the  hour  is  late,  if  there  is  to  be  any  further  dis- 
cussion of  this  report,  it  go  over  until  another  meeting. 

C.  C.  Lancaster,  of  the  District  of  Columbia : 

In  view  of  the  importance  of  this  subject,  and  because  I 
believe  it  is  well  to  give  it  that  careful  consideration  which 
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it  deserves,  I.  move  that  the  resolution  and  the  whole  subject  be 
referred  back  to  the  committee  for  report  at  the  next  annual 
meeting. 

George  H.  Bates : 

I  only  wish  to  say,  from  my  experience,  that  if  this  matter  is 
postponed  for  ten  years  and  taken  up  seriatim  at  every  meet- 
ing, there  never  will  be  any  better  opportunity  to  discuss  it  than 
there  is  now,  and  it  is  now  a  question  which  has  vitality  in  it. 
At  the  next  meeting  it  will  probably  be,  as  a  practical  question, 
dead.  If  this  Association  intends  to  express  any  opinion 
upon  it,  as  a  member  of  the  committee,  at  least,  I  should  very 
much  dislike  to  have  this  discussion  cut  off  in  such  a  summary 
way. 

The  further  consideration  of  this  matter  was  then  postponed 
until  the  morning  session. 

The  President : 

The  next  business  is  the  report  of  the  Committee  on  the 
Award  of  Gold  Medal. 

Simeon  E.  Baldwin,  of  Connecticut : 

At  the  request  of  the  chairman  of  the  committee,  who  is  the 
President  of  the  Association,  I  present  the  following  report. 

(See  Report  in  the  Appendix.) 

I  may  add  that  the  medals  struck  off  in  obedience  to  the 
vote  of  the  Association  last  year  are  now  in  the  room,  and  any 
one  can  see  them  on  application  to  the  Treasurer.  The  Execu- 
tive Committee  have  arranged  to  have  bronze  copies  of  the 
medals  struck  from  the  dies,  if  they  are  desired  by  any  mem- 
ber of  the  Association  as  mementoes,  and  if  there  are  any  con- 
siderable number  who  wish  them,  they  will  be  furnished  at  cost 
^  on  application  to  the  Treasurer  or  the  Executive  Committee. 

The  report  was  accepted  and  ordered  on  tile. 

Cortlandt  Parker,  of  New  Jersey  r 

Mr.  President,  a  single  word  on  this  matter.  Last  year,  after 
the  conclusion  of  our  debate  about  these  medals,  I  moved  a 
resolution  that  the  regulation  under  which  medals  were  dis- 
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tributed,  or  to  be  distributed,  should  be  rescinded  and  aban- 
doned, and  in  view  of  the  fact,  however,  of  the  action  that  has 
been  taken,  and  its  seeming  perhaps  not  exactly  the  gracious 
thing  at  that  time  to  carry  such  a  motion,  I  asked  that  the  motion 
be  postponed  until  this  session,  and  that  was  done.  Now,  I  am 
confronted  with  the  accidental  fact  that  these  medals  are  yet 
incomplete  and  the  situation  seems  to  me  to  remain  the  same. 
Therefore,  having  come  here  very  much  on  purpose  to  advocate 
the  rescinding  of  that  regulation,  I  consider  it  now  to  be  right 
to  say  again  that  I  will  not  myself  press  it  now,  but  will,  God 
willing  and  I  living,  be  here  and  do  it  next  year. 

The  President : 

The  next  business  in  order  is  the  report  of  the  Special  Com- 
mittee on  Uniform  State  Laws. 

Lyman  D.  Brewster,  of  Connecticut : 

The  committee  have  no  report  to  make  except  progress.  I 
am  authorized  to  state  that  they  have  started  very  harmoniously 
and  have  made  a  good  beginning. 

The  report  of  progress  was  received,  and  the  same  committee 
continued  under  the  same  powers. 

The  President  : 

The  next  business  in  order  is  the  report  of  the  Special  Com- 
mittee on  Salaries  of  Federal  Judges.  I  will  say  that  I  was 
chairman  of  that  committee.  I  have  no  report  to  make,  but 
I  desire  to  present  this  resolution  instead : 

"  Resolved^  That  it  is  the  sense  of  this  Association  that  the 
present  salaries  of  the  Judges  of  all  the  Federal  courts  are 
inadequate,  even  those  of  the  District  Judges,  which  alone  were 
dealt  with  by  the  last  act  of  Congress  on  that  subject,  and 
that  the  salaries  ought  to  be  substantially  increased.  That  a 
copy  of  this  resolution  be  transmitted  by  the  secretary  to  the 
President  of  the  United  States  with  a  respectful  request  of  this 
Association  that  he  will  again  recommend  such  increase  in  his 
message  to  Congress,  and  that  a  copy  of  this  resolution  be  also 
sent  to  the  judiciary  committee  of  the  Senate  and  House  of  Rep- 
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resentatives,  and  this  Association  earnestly  hopes  that  they  will 
favorably  consider  the  same  and  secure  an  enactment 
accordingly. 

J.  M.  Dickinson,  of  Tennessee : 

I  move  the  adoption  of  that  resolution. 

Charles  A.  Peabody,  of  New  York  : 
I  second  its  adoption. 

The  resolution  was  adopted. 

The  President : 

The  next  business  is  the  report  of  the  Committee  on  Expres- 
sion and  Classification  of  the  Law.  I  am  in  receipt  of  a  letter 
from  Mr.  Ilornblower,  of  New  York,  stating  his  illness,  and 
also  mentioning  the  fact  that  he  has  a  letter  from  Mr.  McLain, 
the  chairman  of  the  committee,  saying  that  he  is  unable  to 
complete  and  prepare  a  final  report  in  time  for  the  action  of 
this  body  at  this  session. 

K.  D.  Benedict: 

I  move  that  the  committee  be  continued  with  the  same  powers 
for  another  year  to  report  at  the  next  meeting, 

Charles  A.  Peabody : 
I  second  that  motion. 

This  motion  was  adopted. 

The  President : 

The  next  is  the  report  of  the  Special  Committee  on  Pan- 
Republican  Congress. 

John  D.  Cary,  of  Illinois: 

With  a  view  of  ascertaining  what  there  .was  of  this  matter,  I 
called  upon  Mr.  Bonney,  the  President  of  the  auxiliary  con- 
gress and  matters  connected  with  the  world's  fair,  and  inquired 
in  regard  to  it  and  he  informed  me  that  there  had  been  a  dis- 
cussion upon  the  subject,  and  that  it  had  been  deemed  inadvis- 
able that  they  should  attempt  to  have  a  Pan-Republican  Congress 
at  the  fkir^  for  the  reason,  as  I  undei^tand  him,  that  all  sorts  of 
governments  had  been  invited  to  take  part,  and  they  thought  it 
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would  be  hardly  respectftd  to  them  to  propose  a  Pan-Repub- 
lican Congress.  For  that  reason  there  would  be  nothing  of 
that  kind  at  the  fair.  I  have,  therefore,  not  called  the  com- 
mittee together,  and  there  is  no  report  to  be  made. 

The  committee  was  discharged. 
The  President : 

The  next  is  the  report  of  the  Special  Committee  on  Indian 
Legislation. 

Henry  pitchcock,  of  Missouri : 

I  am  instructed  by  the  committee  to  make  the  report,  which 
I  will  now  read : 

(iSfee  the  Report  in  the  Appendix,) 

George  H.  Bates : 

I  move  that  the  committee  be  continued  under  the  same 
power  to  report  at  the  next  annual  meeting  of  this  body. 

Henry  Hitchcock : 

I  ask  to  be  relieved  from  further  membership  on  the  com- 
mittee. There  are  reasons  why  I  do  not  think  I  can  render 
very  efiFective  service  next  year,  and  I  therefore  ask  to  be 
excused  from  serving  another  year. 

James  B.  Thayer,  of  Massachusetts  : 

As  a  member  of  the  committee,  I  very  reluctantly  agree  to 
Mr.  Hitchcock's  leaving,  but  I  am  satisfied  that  he  ought  to 
be  relieved.  That  being  so,  I  may  be  permitted  to  suggest, 
and  I  think  Mr.  Hornblower  would  agree  with  me,  that 
another  chairman  of  the  committee  be  appointed. 

The  President : 

Is  it  the  pleasure  of  the  house  to  relieve  Mr.  Hitchcock  from 
service  upon  this  committee  ? 
It  was  so  voted. 

The  President : 

The  chair  recollects  very  well  the  debate  at  the  last  session, 
and  recollects  the  warm  interest  which  General  Sanborn,  of 
Minnesota,  took  in  it.     He  lives  in  the  section  of  the  country 
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which  is  familiar  with  Indian  affairs,  and  is  a  gentleman  of  high 
character  and  has  his  heart  in  this  business.  I  therefore 
appoint  General  John  B.  Sanborn,  of  St.  Paul,  chairman  of 
the  committee. 

The  next  is  the  report  from  the  Spe(?ial  Committee  on  Adop- 
tion of  Uniform  Maritime  Bill  of  Lading. 

Morton  P.  Henry,  of  Pennsylvania : 

I  came  here  with  a  report  prepared.  I  have  never  been  able 
to  meet  but  one  other  member  of  the  committee,  and  he  says  it 
requires  further  consideration  than  he  has  been  able  to  give  it. 
Now,  I  will  not  abuse  the  patience  of  this  Association  at  this 
late  hour  by  going  anto  the  subject,  except  to  say  that  I  think 
a  bill  which  I  only  heard  three  weeks  ago  had  been  favorably 
reported  out  of  two  forbidding  all  contracts  by  carriers  in 
foreign  trade  in  the  United  States  from  limiting  their  liability 
has  been  reported  favorably  by  the  House  Committee,  No  person 
ever  appeared  before  the  committee,  nor  was  it  ever  presented. 
The  view  in  which  it  is  of  the  greatest  importance  is  this,  that 
practically  the  export  trade  of  the  United  States,  and  through 
them  the  producers  of  the  country  when  in  competition  with, 
for  instance,  India  and  Australia,  will  be  at  a  disadvantage  in 
obtaining  freights,  if  the  legislation  of  the  United  States  makes 
the  carriers*  burden  more  onerous  than  it  will  be  in  other 
countries. 

This  committee  was  continued  under  the  same  instructions 
and  with  the  same  power,  to  report  next  year. 

The  Association  adjourned  to  Friday  morning,  August  26, 
at  10  o'clock. 
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THIRD  DAY. 

Friday^  August  26, 

The  President : 

Gentlemen  will  please  come  to  order. 

Charles  B.  Howry,  of  Mississippi  : 

With  the  permission  of  the  Association,  I  would  like  to 
substitute  on  the  General  Council  the  name  of  E.  J.  Bowers 
for  Charles  B.  Howry,  of  Mississippi. 

The  President : 

If  there  is  no  objection  it  will  be  so  ordered.  The  next 
regular  business  is  the  nomination  of  oflBcers.  Is  the  General 
Council  ready  to  report  ? 

The  General  Council  submitted  a  list  of  nominations  of 
oflScers  for  the  ensuing  year. 

The  President : 

Gentlemen,  you  have  heard  the  report  of  the  General 
Council  presenting  a  list  of  officers  for  the  ensuing  year.  All 
in  favor  of  its  adoption  will  say  aye. 

Adopted. 

{See  IAbI  of  Officers  in  the  Appendix.) 

Bradley  G.  Schley,  of  Wisconsin  : 

I  would  like  to  strike  the  name  of  Mr.  Miller  from  the  local 
council  of  the  State  of  Wisconsin,  as  by  the  vote  of  the 
Association  last  evening  he  was  placed  upon  the  General 
Council.  I  move  that  the  name  of  John  C.  Spooncr  be  put  on 
the  local  council  in  his  place. 

The  President : 

If  there  is  no  objection  that  will  be  done. 

The  next  business  this  morning  will  be  the  resumption  of 
the  discussion  of  the  report  of  the  Committee  on  International 
Law.  The  report  was  presented  and  considered  in  part  last 
evening,  resulting  in  the  recommendation  by  the  committee  of 
the  passage  of  the  following  resolution : 

*'^  Resolved^  That  in  the  opinion  of  this  Association  it  is 
unnecessary  and  inexpedient  that  there  should  be  any  legisla- 
tion by  Congress  to  give  to  the  Federal  courts  jurisdiction  of 
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crimes  against  the  persons  and  property  of  aliens  in  any  case 
in  which  such  jurisdiction  does  not  exist  as  to  similar  cases  in 
which  a  citizen  is  the  injured  party." 

The  subject  is  now  before  us. 

Edward  F.  BuUard,  of  New  York  : 

Mr.  President,  I  regard  this  as  the  most  important  question 
presented  before  this  body.  We  have  a  national  government, 
and  to  the  Executive  of  that  government  the  whole  of  our 
diplomatic  correspondence  is  committed.  The  treaty-making 
power  is  given  to  the  Executive  and  the  Senate  of  the  United 
States.  Now,  we  either  ought  to  cease  making  treaties,  or  else 
give  the  judiciary  of  this  government  power  to  make  and 
enforce  those  treaties.  We  should  either  cease  to  promise  and 
agree  with  foreign  nations  to  protect  their  citizens,  or  give  them 
notice  that  we  have  a  peculiar  government ;  that  we  have  states, 
and  counties  in  those  states,  and  towns ;  that  if  their  citizens 
come  here  they  must  rely  upon  the  laws  of  the  locality  where 
they  are  domiciled.  If  we  give  such  notice  and  tell  people 
from  abroad  to  come  at  their  peril,  very  well.  If  the  general 
government  is  to  negotiate  treaties  and  invite  foreigners,  under 
certain  promises  and  pledges,  it  is  no  more  than  good  faith  and 
honesty  that  we  should  give  the  judiciary  of  this  government 
power  to  protect  them  and  enforce  those  treaties.  But  it  is 
said,  on  the  other  side,  that  the  lower  House  of  Congress  may 
not  concur.  It  is  as  much  the  duty  of  the  lower  House  to  con- 
cur in  enforcing  treaties  as  it  is  to  make  appropriations  for  the 
support  of  the  government.  If  the  lower  House  refuses  to 
appropriate  money  to  pay  the  judiciary,  or  to  pay  any  of  the 
running  expenses  of  the  government,  the  government  stands 
still  and  there  is  no  remedy  to  coerce  Congress,  except  the 
great  power  of  the  people  as  expressed  and  exercised  at  the 
polls. 

It  was  a  most  humiliating  scene  after  the  Italians  were  mur- 
dered in  New  Orleans,  whether  rightfully  or  wrongfully,  when 
our  government  was  compelled  to  answer  the  demands  of  the 
Italian  minister,  ''  We  have  peculiar  laws.     We,  as  a  nation. 
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cannot  protect  your  citizens.  You  must  look  to  the  vicinage 
where  the  crime  was  committed.  You  must  look  to  the  grand 
jury  of  the  locality  where  this  trouble  occurred.  If  they  do 
not  punish  the  offenders,  the  United  States  government  cannot 
help  you.**  And  to  avoid  a  war,  the  Executive  of  this  country 
was  put  to  the  mortifying  position  of  paying,  out  of  the  pin 
money  of  the  Executive  Department,  an  indemnity  to  prevent 
a  war.  Now,  we  do  not  want  to  be  placed  in  that  humiliating 
situation  again.  This  question  does  not  interfere  with  State 
rights.  It  merely  applies  to  foreign  treaties  which  we  ^lay 
make.  How  was  it  with  Chili  ?  Suppose  Chili  had  answered 
us  when  we  called  upon  them  for  indemnity,  "  Our  local 
authorities  in  Valparaiso  have  already  investigated  this  matter, 
and  they  find  and  decide  that  your  sai"lors  were  not  maltreated  ;  " 
we  would  have  said  to  them,  as  we  did  say  to  them,  "  We  do 
not  look  to  Valparaiso  for  redress ;  we  do  not  hold  that  city 
responsible.  We  look  to  you  as  a  nation,  and  we  hold  you  as  a 
nation  responsible.**  The  States  have  pothing  to  do  with  the 
dealings  of  this  country  with  foreign  governments.  Suppose 
the  city  of  New  Orleans  had  negotiated  this  matter,  what  would 
have  been  the  result  ?  If  she  had  refused  to  settle,  Italy  would 
have  sent  her  iron-clad  fleet  into  her  port  and  then  New  Orleans 
would  have  said,  "  Why,  it  is  a  national  question.  Go  to 
Washington.**  But  the  United  States  would  have  been  com- 
pelled to  answer,  ''  We  have  no  power  in  the  premises.** 

Now,  I  submit  that  as  long  as  we  have  treaties  the  govern- 
ment should  perform  its  duty  and  make  laws  to  carry  out  and 
sustain  these  treaties.  If  Congress  does  not  do  it,  the 
only  remedy  is  to  appeal  to  the  people.  If  the  people  will  not 
do  it,  we  stand,  as  we  do  now,  with  a  government  half 
emasculated. 

Egbert  Whittaker,  of  New  York  : 

Benjamin    Franklin  said,  ''  Where  Liberty  is,  that  is  my- 
Country.*'    Thomas  Paine,  probably  referring  to  his  exertions 
for   liberty   in  France,  England   and   America,  immediately- 
replied,  "Where  Liberty  is  not,  that  is  my  Country,**     Con- 
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solidating  the  spirit  of  these  sentiments,  another,  a  philanthropic 
and  possibly  a  broader  mind,  adopted  for  his  motto,  ^'Mj 
Country  is  the  World.  My  Countrymen  are  all  Mankind." 
Although  appreciating  the  last  utterance,  as  involving  and 
admitting  ^Hhe  universal  brotherhood  of  man,*'  as  an  Ameri- 
can, by  the  shortest  line  of  count,  in  the  fifth  generation,  I  do 
object  to  the  conferring  of  greater  privileges  and  immunities 
upon  aliens  than  upon  citizens,  who  by  their  habits  and 
methods  of  thought  and  action  are  assimilated  to  our  institu- 
tions. In  a  country  where,  as  Sir  Henry  Maine  expressed  it 
in  his  "Popular  Government,"  *' political  power  is  minced  into 
morsels  and  each  man's  portion  of  it  is  almost  infinitesimally 
small,"  general  and  indiscriminate  immigration  has  perhaps 
been  an  error,  and  has  proven  the  severest  test  to  our  institu- 
tions, especially  in  large  cities  and  centres. 

The  report  of  the  committee  on  International  Law  quoting 
from  Mr.  Webster,  then  Secretary  of  State  for  the  United 
St9,tes,  to  the  Government  of  Spain,  in  1851,  shows  that  aliens 
have  this  advantage  over  citizens,  that  they  are  enabled  to 
prosecute  for  injury  done  to  their  personal  property,  in  Fed- 
eral or  State  courts,  while  citizens  have  redress  only  in  State 
courts. 

Permit  me  here  to  state  that  the  report  says  nothing  about 
aliens  holding  real  estate.  I  have  been  told,  how  true  I  know 
not,  that  by  the  treaty  between  Italy  and  the  United  States 
aliens  can  hold  real  estate.  If  so,  subjects  of  another  sovereign 
can  own  land  within  our  borders.  I  ask,  with  which  power 
is  the  sovereignty  of  the  inhabitants  of  such  territory  lodged  ? 
And  how  about  eminent  domain,  the  taxing  power,  the  police 
power,  and  other  matters  ?     But  to  the  question  before  us. 

How  much  better  ofiF  would  aliens  be  by  the  criminal  juris- 
diction proposed  to  be  conferred  upon  Federal  courts  as  sug- 
gested by  the  resolution  of  inquiry  and  reference.  If  the 
citizens  were  in  sympathy  with  the  wrong-doer,  why  would  a 
jury  or  grand  jury  from  the  locus  in  quo  or  its  vicinity,  act 
diflFerently  in  a  Federal  court  from  a  jury  or  grand  jury  of  a 
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State  court  ?  How  will  aliens  be  better  protected  by  resort  to 
the  Federal  court?  The  jurisdiction  proposed  by  the  reiolu- 
tion,  if  conferred,  will  be  a  work  of  supererogation. 

There  are  acts  of  our  government  stated  in  the  report  of 
our  committee  pleasing  to  conteftiplate,  viz :  Payments  of 
money  heretofore  made  to  governments  as  acts  of  grace, 
accompanied  by  disclaimers  of  liability,  a  repetition  of  acts  of 
grace  in  international  matters  would  benefit  mankind.  All  this 
clamor  about  right  is  under  the  law  of  the  apostacy,  and  some- 
times a  wide  departure  from  the  principles  of  justice.  As  to 
the  declaration,  "  Our  Country  right,  but  our  Country,  right 
or  wrong,"  I  maintain  the  first  proposition  and  denounce  the 
second. 

C.  C.  Lancaster,  of  the  District  of  Columbia  : 
In  a  matter  of  this  kind,  I  deem  it  the  duty  of  every  mem- 
ber to  give  his  views,  because  this  is  a  very  important  question. 
I  think  the  Association  is  very  much  indebted  for  the  able 
report  of  this  committee.  The  committee  is  entitled  to  our 
thanks.  But,  sir,  I  consider  it  my  duty  to  say,  I  do  not  think 
that  the  committee  has  met  the  question  in  all  its  phases.  The 
question  here  is,  what  is  the  mischief  and  where  is  the  remedy  ? 
That  is  the  inquiry.  Have  the  committee  met  that  issue?  I 
take  it,  that  they  have  not.  The  question  is,  not  whether  an 
alien  has  sufficient  rights  in  this  country  or  not.  The  question 
is  one  of  a  nation  dealing  with  a  nation  for  the  purpose  of  the 
reparation  of  the  rights  of  one  nation  against  the  other.  I  take 
it  that  we  are  not  considering  whether  an  alien  can  sue  in  the 
State  courts  or  in  the  Federal  courts.  A  citizen  of  a  foreign 
country  should  have  no  more  remedies  than  a  citizen  of  our 
own  country  here.  The  question  is,  whether  the  United  States 
government  has  the  same  power  to  make  fair  and  just  repara- 
tion to  aliens  that  a  foreign  government  has  for  injuries  to  our 
citizens.  Now,  as  has  been  remarked  here,  when  these  contro- 
versies arise  our  government  answers  that  it  is  a  local  issue. 
We  know  that  is  a  quibble.  We  know  that  is  not  satisfactory. 
It  is  not  manly.     We  won*t  stand  a  quibble  from  a  foreign 
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government.  Why  should  we  expect  them  to  take  a  quibble 
from  our  government  ?  So  that  the  remedy  we  want 
to  get  down  to  is,  is  it  proper,  is  it  wise,  to  give  this  govern- 
ment— not  a  person — the  right  to  go  into  our  own  courts  and 
prosecute  a  citizen,  and  to  determine  whether  he  has  been 
guilty  of  an  injury  against  an  alien  ?  And,  if  he  has  not,  the 
answer  is,  *'  that  the  matter  has  been  judicially  determined,  our 
citizens  were  not  in  the  wrong,  and  we  have  no  satisfaction  to 
make,  and  you  can  make  the  most  of  it."  Now,  I  take  it,  that 
is  the  issue  before  us.  Has  the  committee  met  that  issue  ?  We 
are  not  inquiring  here  as  to  whether  an  alien  has  a  right  or 
wish  to  go  into  the  Federal  court  to  prosecute  our  citizens.  It 
is  a  question  of  equality  of  international  power.  The  question 
is  well  settled  that  no  alien  has  a  right  to  go  into  the  Federal 
courts  for  the  simple  reason  that  our  citizens  have  no  right  to 
go.  But  we  are  dealing  here  with  a  nation,  and  I  think  it 
deserves  our  careful  consideration.  It  deserves  the  study  of 
every  lawyer  before  he  commits  himself  to  the  world  and  to 
the  international  part  of  this  question.  I  am  prepared  to  say, 
while  I  myself  am  indebted  to  the  committee  for  their  carefully 
prepared  report,  at  the  same  time,  I  think  that  it  is  wise  for  us 
to  consider  carefully  this  matter,  and  when  we  get  through, 
to  postpone  the  consideration  until  the  next  meeting  and  let  the 
committee  take  up  that  feature  of  the  case — not  whether  the 
alien  should  have  the  right  to  sue  in  the  United  States  court, 
but  whether  this  great  government  can  use  its  arm  and  come 
down  upon  its  citizens  and  say,  have  you  committed  a  wrong 
against  the  nation,  not  against  the  alien  ;  but  have  you  com- 
mitted a  wrong  against  this  nation  for  which  the  nation  is 
responsible  ?  Now,  I  understand  this  government  has  no  suet 
power.  If  the  State  courts  refuse  to  judicially  investigate  this 
matter,  the  Secretary  of  State  and  the  President  are  put  in  the 
position  of  saying :  "  Gentlemen,  we  have  no  power  to  judi- 
cially determine  this  question.  The  alien  here  is  in  the 
hands  of  a  mob,  in  a  locality  that  has  its  own  jurisdiction 
independent  of  the  nation,  and  consequently  we  can  only  settle 
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on  a  cash  basis,  and  how  much  money  will  you  take  to  call  it 
square  ?  "  Now,  is  that  intelligent  nationality  ?  Is  that  meet- 
ing the  issue  ?  Our  citizens  frequent  the  resorts  of  Europe  and 
are  allowed  the  greatest  freedom.  We  must  set  those  govern- 
ments »,  good  example.  We  cannot  aiford  in  a  great  nation,  a 
government  of  liberty,  to  quibble  on  such  an  important  issue, 
and  that  is  the  only  issue  that  is  important.  I  do  not  think 
the  committee  in  their  report  have  brought  out  that  feature 
sufficiently,  because,  if  you  read  carefully  the  resolution,  1  think 
it  embraces  the  idea  ''  whether  any  legislation  by  Congress  is 
desirable  and  practicable  to  give  the  courts  of  the  United  States 
jurisdiction  over  criminal  prosecutions  for  acts  of  violence  to 
the  persons  or  property  of  aliens  committed  by  citizens  of  the 
United  States."  Now,  the  question  there  is,  what  does  the 
mover  of  that  resolution  aim  at  ?  Simply  to  meet  the  mischief 
that  this  government  had  not  the  power  to  prosecute  these 
crimes.  That  is  the  issue  here.  Now,  I  submit  that  the 
committee  have  not  fully  investigated  that  matter,  and  the 
question  here  is,  whether  we  are  fully  prepared  to  vote  on  this 
question.  I  feel  proud  to  be  a  member  of  this  American  Bar 
Association,  but  I  would  feel  ashamed  to  think  that  this  repre- 
sentative  profession  of  the  country  should  commit  itself  to  a 
great  question  like  this  hastily  and  without  due  consideration. 

John  W.  Gary,  of  lUinos  : 

Mr.  President,  what  I  desire  to  suggest  is  something  in  the 
line  of  what  the  last  speaker  has  said.  It  seems  to  me  that 
there  may  be  questions  arising  where  our  government  is  con- 
cerned in  order  to  protect  peace  with  other  nations.  Take  for 
instance,  the  noted  case  of  McLeod.  I  remember  it  well, 
although  it  is  over  fifty  years  ago.  Alexander  McLeod  was 
indicted  for  murder.  The  British  government  avowed  that 
the  act  which  he  did  was  an  act  of  that  government  and 
auchorized  by  them,  for  which  they  were  responsible  as  an  act 
of  war.  And  Mr.  Webster  admitted  that  their  claim  sub- 
stantially was  just.     The  State  of  New  York  refused  to  sur- 
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render  the  jurisdiction  of  McLeod,  and  the  national  govern- 
ment sent  the  District  Attorney  of  the  United  States  for  the 
District  of  Wisconsin  to  attend  to  the  case.  He  brought  a 
writ  of  habeas  carpus,  in  which  he  attempted  to  procure  the 
release  of  McLeod.  That  was  denied,  and  it  was  held  that  he 
must  stand  his  trial  in  the  State  court.  The  government  then 
directed  the  District  Attorney  to  appear  and  defend  him.  I 
know  that  at  that  time  the  greatest  fears  were  expressed  that 
if  it  should  result  in  the  conviction  of  McLeod  by  the  State  of 
New  York,  it  would  cause  a  war  with  Great  Britain.  But 
it  happened  in  that  case  that  the  jury  returned  a  verdict  of 
not  guilty,  and  thereupon  it  was  dropped.  I  think  there  was 
some  legislation  subsequently  in  regard  to  that  matter  to  give 
the  United  States  some  power  in  the  premises.  Now,  in  such 
a  case  as  that  it  seems  to  me  that  the  government  of  the 
United  States  should  have  the  power  to  step  in  and  take 
charge  of  the  case  which  is  afiFecting  the  peace  of  the  nation 
with  other  nations.  I  do  not  object  to  the  report  that  has 
been  made  here,  so  far  as  the  aliens  themselves  are  concerned. 
That  is  probably  right  to  submit  them  to  the  jurisdiction  of 
the  State  court.  But  we  come  here  face  to  face  with  foreign 
governments.  We  have  got  to  answer  for  the  acts  of  our  peo- 
ple that  are  committed  here  against  the  citizens  of  other 
nations,  and  if,  as  in  the  case  of  McLeod,  the  person  that  is 
injured  is  acting  by  order  of  his  government,  the  government 
assumes  it.  They  hold  our  government  responsible,  and  it 
seems  to  me  that  they  should  have  the  whole  control  of  the 
matter  without  any  interference  of  the  States  in  such  a  case. 
I  do  not  know  whether  our  present  statutes  are  sufficient  upon 
that  subject,  but  I  take  it  that  the  adoption  (f  this  report 
would  in  reality  bo  an  expression  by  this  Association  that  there 
is  no  necessity  whatever  for  any  legislation  upon  that  subject. 
I  know  there  is  a  great  deal  of  feeling  that  there  is  not  suffi- 
cient provision  made,  so  that  the  United  States  can  use,  as  the 
gentleman  says,  both  hands  and  take  the  whole  control  of  the 
matter,  where  it  is  held  to  be  responsible  for  the  consequences ; 
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and  I  should,  therefore,  be  in  favor  of  postponing  the  final 
determination  of  this  matter  until  the  whole  thing  can  be  fully 
considered. 

Simeon  E.  Baldwin,  of  Connecticut: 

I  have  the  same  thought  that  has  occurred  to  the  gentleman 
from  Illinois,  that  this  should  be  laid  over  for  another  year, 
and  I  will  submit  this  resolution : 

'*  Resolved^  That  the  further  consideration  of  the  report  be 
postponed  until  the  next  annual  meeting,  with  liberty  to  the 
committee  to  submit  any  additional  report  upon  the  subject 
should  they  desire  so  to  do." 

R.  Wayne  Parker,  of  New  Jersey : 

I  second  that  resolution. 

Simeon  E.  Baldwin : 

It  seems  to  me  that  the  questions  before  us  are  too  grave  to 
be  passed  upon  on  the  report  of  a  committee,  however  distin- 
guished, which  has  only  been  submitted  to  us  during  the  last 
two  or  three  weeks,  when  many  of  us  have  been  away  from 
our  libraries  and  from  opportunities  for  consultation  and 
reference.  The  report  contains  a  disposition  to  which  I  should 
not  feel  to-day  prepared  to  assent,  because  there  is  a  grave 
doubt  whether  Congress  under  the  Constitution  has  the  power 
to  grant  jurisdiction  of  any  prosecution  in  regard  to  ofiences 
against  aliens,  whatever  the  treaties  which  the  government 
may  have  made.  It  would  seem  to  me  on  such  consideration 
as  I  have  been  able  to  give  to  the  subject,  that  since  we 
make  under  our  government  a  treaty — not  only  a  contract  but 
a  law — and  the  supreme  law  of  the  land,  that  the  United 
States  has  the  right  to  guarantee  by  such  a  contract  and  by 
such  a  law  to  a  foreign  country  the  security  of  the  persons 
and  property  of  its  citizens,  and  that  if  that  guarantee  is 
infringed  it  is  competent  for  Congress  to  declare  it  to  be  a  case 
arising  under  the  Constitution  and  laws  and  treaties  of  the 
United  States,  and  consequently  within  the  judicial  power  of 
the  United  States.  What  is  a  law  without  a  sanction  ?  If  any 
definition  of  jurisprudence  is  acknowledged,  it  is  that  a  law 
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without  a  sanction  is  imperfect.  This  treaty  we  make  with 
any  foreign  power  we  call  a  law.  A  thing  that  no  other 
nation  ever  called  a  law,  we  make  a  law.  Very  well.  Then 
it  is  entitled  to  the  sanction  that  belongs  to  a  law,  and  that 
sanction  must  proceed  from  the  sovereign  that  made  the  law 
— the  United  States.  It  seems  to  me,  therefore,  that  there  is 
a  constitutional  right  in  Congress  to  provide  some  remedy,  I 
care  not  what  it  is.  That  is  not  before  us.  But  I  will  under- 
take to  say  that  I  think  the  learned  chairman  of  the  committee 
is  in  error  in  thinking  that  great  difficulties  would  arise 
from  the  execution  of  the  statute  proposed  in  the  Senate.  I 
do  not  think  the  execution  of  that  statute  would  be  entailed 
with  so  much  difficulty.  For  practically  we  are  already  pro- 
ceeding in  a  large  class  of  criminal  prosecution  under  a  similar 
statute,  viz :  That  for  any  offense  committed  in  a  fort  or  navy 
yard  which  has  not  been  made  distinctly  a  crime  under  the 
Federal  statutes,  the  law  of  the  State  making  it  a  crime,  if 
such  there  be,  applies,  and  prosecutions  lie  in  the  Federal  cojirts 
for  an  offence  which  would  be  a  crime  in  the  State  if  com- 
mitted in  a  jurisdiction  outside  of  the  jurisdiction  of  the 
United  States,  and  such  prosecutions  are  had  every  day. 
I  should  hope,  therefore,  that  the  resolution  of  the  committee 
would  be  made  the  subject  of  more  deliberate  consideration 
and  postponed  for  a  year,  with  liberty  to  the  committee  to 
submit  any  further  report,  if  they  deem  it  best  so  to  do. 

W.  H.  H.  Russell,  of  Michigan : 

I  ihope,  sir,  the  resolution  will  not  prevail,  for  the  reason  that 
a  year  ago  a  resolution  was  submitted  to  the  Committee  on 
International  Law  to  investigate  whether  any  law  was  necessary 
upon  this  subject.  Now,  the  very  able  committee,  upon  which 
Mr.  Everett  P.  Wheeler,  of  New  York,  is  one  of  the  active 
members,  have  spent  a  year  in  the  investigation.  They  noted 
the  five  cases  in  the  United  States  in  which  Mr.  Webster,  Mr. 
Evarts,  Mr.  Bayard  and  Mr.  Blaine  each  gave  their  opinions, 
and  neither  one  of  those  distinguished  Secretaries  of  State 
suggested  to  Congress  or  to  the   President  any  national  legis- 
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lation  upon  this  question,  and  the  committee  have  carefully 
and  very  deliberately  and  ably  considered  their  report,  and 
have  made  a  unanimous  report  offering  a  resolution  that  no 
legislation  is  necessary.  One  gentleman  from  New  Orleans,  a 
member  of  this  Association,  stated  last  evening  after  the  dis- 
cussion, that  he  hoped  this  Association  would  adopt  this  report 
for  the  reason  that  in  the  sovereign  State  of  Lousiana  the 
people  had  had  a  judicial  investigation  ;  the  grand  jury  there 
took  up  this  question  and  investigated  it  and  reported  upon  it. 
N(5w,  if  Mr.  Webster,  Mr.  Evarts,  Mr.  Bayard  and  Mr.  Blaine 
found  no  necessity,  when  the  question  was  brought  before  them 
as  Secretaries  of  State  to  suggest  anything  to  Congress,  why 
should  this  Association  urge  upon  its  membership  the  passage 
of  a  resolution,  or  the  postponement  of  the  report  of  the  com- 
mittee for  another  year  ,when,  by  the  recitation  of  the  authori- 
ties cited  in  the  report,  there  can  be  no  question  that  if  such 
eminent  statesmen,  having  their  attention  drawn  to  it  officially 
by  the  government  who  had  reason  to  complain,  made  no  sug- 
gestion to  Congress,  why  should  this  Association  undertake  to 
instruct  Congress  that  in  our  opinion  legislation  is  necessary  ? 
Is  it  possible  that  we  are  called  upon  to  give  an  alien  greater 
protection  in  a  State  than  we  give  a  citizen  of  a  sovereign 
State  ?  Is  it  possible  that  the  American  Bar  Association,  by  a 
resolution,  will  say  upon  this  record  that  an  alien  coming,  I  caro 
not  from  what  country,  be  he  a  Mafia  or  what  not,  can  get  in 
these  United  States  greater  protection  than  a  citizen  of  New 
York,  or  of  Lousiana?  It  is  a  dangerous  position,  Mr.  Presi- 
dent, for  this  Association  to  assume — that  we  will  say  to  the 
American  people  as  an  Association  of  American  lawyers,  that 
the  time  has  come  when  we  say  that  an  alien  shall  have  greater 
protection  than  an  American  citizen.  It  is  a  dangerous  step 
for  this  Association  to  take  or  to  undertake  to  urge  in  Congress 
the  passage  of  any  measure  opening  any  such  door-way  to 
national  legislation,  and  I  hope  that  this  report  unanimously 
reported  by  the  committee  will  be  adopted. 


68  GENERAL    MINUTES. 

R.  Wayne  Parker,  of  New  Jersey : 

Mr.  President,  I  desired  when  I  arose  to  second  the  motion 
of  Professor  Baldwin  to  postpone,  to  say  what  I  have  to  say 
now,  that  I  had  great  hesitation  in  doing  so  because  I  agree 
personally  with  the  conclusion  and  law  of  that  report.  But 
I  do  not  agree  with  the  resolution.  While  I  think  that  no  alien 
should  be  entitled  to  any  more  protection  than  an  American 
citizen  ;  while  I  think  that  when  a  citizen  of  one  State  going  to 
''  another  takes  the  risks  of  their  laws  and  of  their  administration ; 
while  I  think  that  an  American  citizen  going  to  any  civilized 
country  where  he  has  the  protection  of  law,  takes  the  risk  of 
the  administration  of  that  law — takes  the  risk  of  the  force  of 
that  law ;  submits  himself  to  the  methods  of  that  law — never- 
theless I  am  not  prepared  to  advise  Congress  from  the  American 
Bar  Association  as  to  what  action  it  should  take.  I  am  not 
prepared  to  say  to  the  President  of  the  United  States  and  to 
Congress,  upon  a  grave  diplomatic  question  affecting  not  only 
our  own  nation,  but  others,  one  affecting  the  administration  of 
our  own  government,  either  that  it  is  expedient  or  that  it  is 
inexpedient  and  unnecessary  to  pass  any  such  law.  I  am  not 
prepared  to  pass  any  such  act.  I  am  not  prepared  to  pass  reso- 
lutions in  this  Association  which  are  matters  that  are  not  com- 
mitted to  us.  When  we  speak  of  the  uniformity  of  State  leg- 
islation and  attempt  to  aid  in  that  and  to  correct  abuses  which 
we  find  in  our  own  practice,  that  is  one  thing.  When  we  try 
to  amend  the  practice  of  the  Supreme  Court  so  that  we  can 
get  through  with  cases,  that  is  one  thing.  That  is  within  our 
province  as  lawyers.  This  matter  is  within  the  province  of  the 
executive  power  of  the  nation,  the  President  and  the  Senate, 
as  the  treaty-making  power.  The  President  and  Congress  is 
the  law-establishing  .power.  It  is  a  matter  to  be  determined 
by  them,  in  which  action  on  our  part  would,  in  my  judgment, 
be  almost  impertinent — certainly  not  such  as  will  commend  our 
Association  to  the  good-will  of  the  American  people.  I  do 
not  know  whether  a  motion  in  that  regard  to  amend  by  striking 
out  the  resolution  and  to  accept  with  thanks  the  report  of  the 
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committee  has  been  made ;  but  when  I  seconded  this  motion  to 
postpone  it  was  with  no  disrespect  to  the  committee  whose  report 
with  the  debate  following  it  have  been  of  the  greatest  use  to  us 
as  mutual  conferees.  When  we  go  further  and  attempt  to  pass 
a  resolution,  I  favor  any  motion  which  will  prevent  that  going 
upon  our  records,  as  an  interference,  which  I  feel,  for  one,  that  I 
have  no  right  to  make. 

M.  D.  FoUett,  of  Ohio : 

I  need  hardlj  stand  here,  Mr.  President,  for  what  John 
Quincy  Adams  stood  in  Congress,  for  the  right  to  speak  his 
opinion  on  any  subject.  We  have  been  asked  to  express  our 
opinion  on  this  subject  by  Senators.  So  far  as  our  right  to 
do  so  is  concerned,  I  say,  let  us  speak,  or  else  admit  that  we 
are  cowards.  Now,  what  does  postpone  mean  ?  It  means  that 
this  intelligent  body  with  this  report  before  it  are  afraid  to 
speak,  and  therefore  want  to  turn  it  over  to  next  year's  body. 
Is  that  right?  Why  should  we  postpone  it  ?  When  I  heard 
a  gentleman  say  last  night  that  he  wanted  time  to  verify  this 
report  I  said,  is  it  possible  that  a  lawyer,  a  man  of  eminence^ 
wants  time  to  verify  the  actions  of  his  government  through  its 
Secretaries  of  State  and  through  all  its  courts  ?  I  cannot  con- 
ceive why  he  wants  time  to  verify  what  they  have  said  on  the 
subject.  There  are  many  arguments  which  might  be  advanced 
on  this  question,  but  I  will  not  take  up  time  by  adverting  to 
them.  I  say,  let  us  refuse  to  postpone  this.  Let  us  come 
forward  and  answer  this  question  now.  The  Senate  of  the 
United  States  wants  to  hear  from  us.  Do  not  bring  up  a  case 
like  that  which  Daniel  Webster  spoke  of,  when  the  British 
said,  *'  We  sent  that  man  to  do  murder.*'  Should  that  save 
the  neck  of  a  man  if  he  has  come  to  this  country  and  com- 
mitted murder  ?  Suppose  the  Italian  government  backed  up 
the  Mafia;  does  that  prevent  us  doing  our  duty?  I  say,  no. 
If  their  government  sends  them  here,  our  government  says, 
**  Our  local  authorities  have  the  right  to  try  the  man  where  he 
commits  the  crime.'*     Dare  a  man  rise  here  and  say  that  is 
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not  our  form  of  government?  The  other  day  I  heard  an 
intelligent  man  ask,  what  is  the  jury  system  of  Persia?  There 
stands  up  a  man  and  in  five  minutes'  time  his  head  is  ofi*,  or  else 
he  goes  free.  Shall  we  ask  Persia  to  change  her  law  and  give 
us  a  jury?  Why,  just  as  consistently  as  Italy  or  any  other 
country  can  ask  us  to  change  what  we  say  to  the  world  is  our 
form  of  government.  I  hope,  sir,  that  this  Association  will 
vote  against  postponing  this  subject  for  another  year. 

Charles  Claflin  Allen,  of  Missouri : 

Mr.  President,  and  gentlemen  of  the  Association.  I  desire 
to  reiterate  what  has  been  said  by  the  learned  gentlemen  from 
Ohio,  and  I  shall  be  glad  if  I  can  be  but  a  faint  echo  of  what 
he  said.  I  have. come  here  year  after  year  for  several  years 
with  a  respect — I  may  say  almost  a  reverence — for  the  learn- 
ing and  distinction  of  the  able  men  who  have  made  up  the 
American  Bar  Association.  I  have  come  here  as  a  young  man 
seeking  to  sit  at  the  feet  of  the  wise  and  learn  from  them.  I 
have  heard  reports  made  in  this  body  upon  important  questions 
each  year,  and  each  year  almost  without  exception  I  have  heard 
this  body  of  distinguished  men  determine  that  they  were  either 
too  impatient  or  too  timid  to  speak  upon  a  question  of  impor- 
tance. Sir,  I  would  not  be  understood  as  attempting  to  speak 
for  this  body,  because  I  say  in  all  earnestness,  I  speak  with 
deference.  I  have  come  to  listen  and  to  learn,  but  I  find  it 
difficult  in  my  mind  to  contemplate  the  picture  of  the  men  of 
learning  and  experience  and  ability,  who  are  unable  to  deter- 
mine after  the  exhaustive  research  of  a  committee  who  have 
given  the  subject  a  year's  consideration,  whether  or  not  they 
will  undertake  to  change  the  customs  and  practices  of  a  century 
of  this  nation's  interpretation  of  the  Constitution  of  the  United 
States.  Sir,  I  do  not  attempt  to  speak  to  the  question  because 
I  believe  that  that  is  not  in  order,  although  I  have  heard  other 
gentlemen  speaking  to  the  principal  question,  when  the  ques- 
tion now  arises  upon  the  motion  to  postpone.  If  I  had  any 
views,  I  shall  not  attempt  to  express  them  at  this  time,  but  I 
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rise  simply  to  urge  that  we  shall  not  cut  off  discussion  (whether 
we  shall  adopt  the  resolution  on  verbatim,  or  whether  this 
Association  will  refuse  absolutely  to  attempt  to  instruct  Con- 
gress) that  we  will  not  gag  debate,  that  we  will  not  refuse  to 
speak  and  to  listen  upon  a  question  which  is  of  so  great  conse- 
quence as  this,  and  that  we  will  consider  it  to-day,  and  not 
postpone  for  an  indefinite  period  a  question  of  such  importance. 

Alexander  R.  Lawton,  of  Georgia : 

Mr.  President :  It  is  with  great  reluctance  that  I  rise,  after  so 
much  time  hus  been  given  to  this  subject,  after  hearing  how 
thoroughly  prepared  we  are  to  decide  on  these  solemn  questions, 
to  say  a  word  or  two.  If  anything  has  been  developed  by  the 
discussion  that  has  taken  place  here  to-day,  it  is  that  we  are  not 
prepared  to  vote.  To  my  mind,  that  is  all  that  has  beqn  fully 
ascertained,  that  we  are  not  prepared  to  vote  on  this  question 
to-day.  We  are  not  a  legislative  body.  We  are  not  a  body 
to  decide  upon  the  policy  of  the  government.  We  are  not  a  body 
to  decide,  strictly  speaking,  legal  questions,  but  to  give  advice  in 
reference  to  the  enactment  of  laws  passed.  If  there  is  no 
difference  of  opinion  as  to  the  power  of  the  Congress  of  the 
United  States  to  deal  with  the  question  in  the  manner  which 
foreign  nations  think  we  ought  to  deal  with  it,  then  it  becomes 
matter  of  policy  whether  they  should  so  deal  with  it,  and,  if 
matter  of  policy,  is  this  the  body  to  tell  them  what  their  true 
policy  is  ?  I  venture,  Mr.  President,  to  stand  for  the  negative  of 
that  proposition.  This  is  not  the  body  to  tell  Congress  what 
is  the  true  policy  in  reference  to  a  matter  of  dealing  which  is 
to  affect  our  relations  with  foreign  governments.  If  they  have 
no  power  and  that  question  is  submitted  to  us  to  look  into,  it 
might  be  our  duty  to  give  such  assistance  as  a  legal  body  of  this 
magnitude  and  importance  could  give ;  but  that  Js  certainly  a 
matter  that  requires  time.  Who  of  us,  what  learned  judge, 
likes  to  decide  upon  the  instant  when  a  question  is  put  to  him  ? 
What  able  lawyer  likes  to  give  an  opinion  at  the, moment,  or 
to  commence  the  making  of  an  argument  at  the  moment  when 
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he  is  requested  to  take  charge  of  a  case.  If  it  is  matter  of 
law  or  of  Constitution,  whether  Congress  could  do  that  or  not, 
we  are  not  here  at  this  moment  in  a  condition  to  be  hurried 
into  an  expression  of  opinion  which  would  tend,  I  modestly 
suggest,  to  destroy  any  of  the  value  that  the  utterance  of  our 
opinions  may  have  in  the  estimation  of  the  public.  If  it  is 
matter  of  policy  which  we  are  to  advise  about,  I  venture  to  say 
that  the  moment  the  suggestion  is  made  we  should  abdicate.  I 
heartily  join  in  the  view  that  if  this  is  a  subject  for  us  to  think 
of  at  all,  it  is  one  that  we  are  not  prepared  for  a  final  vote 
upon  at  this  tinie,  and  that  the  motion  to  postpone  to  the  next 
session  is  altogether  decorous  and  proper. 

Bernard  McCloskey,  of  New  Orleans : 

Mr.  President,  and  gentlemen :  I  hesitated  before  I  should 
express  any  opinion  on  the  very  serious  question  that  is  pre- 
sented to  you  this  morning,  but  being  a  member  of  the  Bar  of 
New  Orleans,  and  the  only  representative  from  the  State  of 
Louisiana  present  here  to-day,  I  feel  that  I  would  not  do  justice 
to  this  organization  did  I  not  express  the  sentiment  of  the 
members  of  the  Bar  Association  of  Louisiana  if  they  were 
present.  Mr.  President,  to-day  is  not  the  time  to  commit  this 
Association  upon  this  very  important  question.  This  is  not 
the  hour  for  you  to  judge,  and  by  your  action  indirectly  state 
that  the  State  tribunals  in  Lousiana  have  not  done  their  duty. 
Mr.  President,  you  must  remember  that  in  that  massacre  there 
were  two  citizens  of  the  United  States,  native  born.  You  must 
remember  that  one  of  the  Mafia,  the  leader,  that  was  killed  was 
a  native-born  citizen — not  an  alien.  Now,  his  descendants 
have  no  remedy,  in  so  far  as  appealing  to  the  Federal  court  for 
relief  is  concerned.  There  is  no  criminal  statute  that  will 
benefit  the  descendants  of  the  native-born  citizen.  Why  should 
there  be  a  statute  to  place  the  descendant  of  the  alien  citizen 
in  any  better  position  ?  Mr.  President,  you  must  remember  that 
New  Orleans  and  her  best  citizens  are  still  dealing  with  this 
question  in  the  Federal  courts.     There  are  suits  in  those  courts 


REPORT  OF  COMMITTEE  ON  INTERNATIONAL  LAW.    63 

involving  almost  one  million  dollars  against  her  citizens  for 
damages  arising  from  this  afiair.  Are  you  to-day  to  say  that 
that  State  court  did  not  do  its  duty,  that  they  should  have 
indicted,  tried  and  convicted  an  entire  people — because  the 
grand  jury  of  the  parish  of  Orleans  said,  when  it  was  pre- 
sented to  them  by  the  district  attorney,  "  We  cannot  indict  an 
entire  people  ?  "  And  we  ask  you  here  to-day,  by  your  action, 
not  to  say  that  that  State  tribunal  has  not  done  justice.  We 
ask  you  not  to  intimate  and  say  to  the  Federal  court  in  which 
those  civil  actions  are  pending  for  damages  that  we,  the  Ameri- 
can Bar  Association,  have  taken  cognizance  of  the  fact,  and 
that  it  is  necessary  to  have  additional  legislation  to  protect  the 
alien  citizen  because  the  State  court  has  not  protected  him.  It 
is  for  that  reason,  Mr.  President,  that  I  think  the  matter  should 
go  over  for  another  year,  and  it  is  only  for  that  reason — not 
that  I  am  familiar  with  the  legal  questions  arising,  but  because 
I  feel  that  you  affect  the  best  people  of  the  city  of  New 
Orleans  by  the  action  contemplated  here  to-day. 

Thomas  Nelson  Page,  of  Virginia  : 

Mr.  President,  I  rise  with  great  diffidence  at  this  stage  of 
the  proceedings,  because  I  agree  fully  with  my  friend.  General 
Lawton,  that  the  proceedings  here  this  morning  have  devel- 
oped one  fact ;  that  we  are  not  yet  prepared  to  vote  upon  this 
question,  and,  as  I  propose  to  vote  with  him  upon  this  resolu- 
tion, I  wish  to  make  what  may  be  deemed  a  personal  state- 
ment upon  the  first  resolution  in  the  report  of  the  learned 
committee.  I  should  say  nothing  except  for  the  fact  that  there 
was  a  criticism  made  upon  that  report  and  the  gentleman  who 
brought  it  in  last  night  which  I  deem  unjust.  That  committee 
has  brought  in  a  report  which  upon  its  face  shows  that  the 
utmost  thought  and  care  were  given  to  the  work.  It  seems  to 
me  that  they  have  answered  the  resolution  which  appointed 
them.  And  yet  I  feel  that  this  Association  would  lose  the 
benefit  of  its  action  if  it  were  to  adopt  that  report  by  anything 
like  an  evenly  divided  vote.     When  the  time  comes,  I  for  one 
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shall  be  ready  to  vote  for  the  adoption  of  that  report.  I  start 
out,  I  may  say,  from  a  different  standpoint  from  that  of  a 
number  here — from  the  standpoint  that  an  American  citizen 
needs  some  little  protection  at  the  hands  of  the  government  of 
the  United  States.  I  belong  to  that  unfortunate  class  of 
native-born  American  citizens  who  want  under  circumstances 
which  might  arise  not  to  have  new  penal  statutes  passed  in 
advance,  but  to  be  tried  by  the  law  under  which  we  have  . 
grown  up — the  Constitution  and  laws  of  the  United  States  and 
of  the  States  in  which  we  have  been  born  and  have  made  our 
homes.  Now,  it  appeared  to  me  that  a  good  deal  of  this  dis- 
cussion took  the  form  of  sympathy  for  these  unfortunates  down 
in  New  Orleans  or  elsewhere.  Mr.  President,  it  seems  to  me 
that  when  a  man  comes  to  the  United  States,  if  he  comes  here 
as  an  honest  man  to  do  his  business  properly  and  to  observe  the 
laws  of  the  United  States,  there  are  sufficient  laws  now 
to  meet  his  case.  It  is  only  when  he  comes  and  thinks  that 
he  is  not  able  to  secure  substantial  justice  from  the  State 
tribunals  that  he  wants  to  seek  the  cover  of  the  United  States 
Constitution  and  laws.  Now,  I  happen  to  know  something  of 
that  case  to  which  my  friend  from  New  Orleans  has  just  referred, 
and  I  know  the  utmost  care  was  taken  by  the  tribunals  of  New. 
Orleans  to  investigate  this  matter.  As  was  stated  by  the 
learned  committee,  this  matter  has  been  brought  forward,  not  so 
much  by  the  courts  and  by  Congress,  as  by  the  press  generally. 
Some  of  our  friends  object  to  our  advising  Congress.  I  really  do 
not  know  anybody  that  I  think  needs  more  advice,  and  it  seems 
to  me  that  that  is  the  function  of  this  Association.  We  are  pre- 
pared to  advise  anybody  else,  and  I  do  not  see  why  we  should  not 
advise  Congress.  Now,  in  closing,  I  wish  to  say  that,  having 
made  this  explanation  to  my  friend,  the  chairman  of  this  com- 
mittee, I  for  one  have  a  great  regard  for  the  Constitution  that 
our  fathers  adopted  and  for  the  forms  of  legal  investigation  which 
they  established.  This  Association  has  done  itself  the  honor 
to-day  to  elect  as  its  chief  presiding  officer  a  gentleman  whom 
I  have  the  honor  to  call  my  fellow  statesman.     He  is  known 
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in  Virginia  and  in  the  south  as  a  great  constitutional  lawyer. 
His  position  here  is  due  to  the  fact  that,  at  all  times  and  in  all 
seasons,  he  has  kept  the  light  of  the  Constitution  of  the  United 
States  before  him,  never  swerving  and  never  faltering  under 
any  circumstances,  but  has  established  himself  among  us  as 
a  man  who  follows  the  light  which  our  fathers  lighted. 

William  T.  Houston,  of  New  York  : 

I  desire  to  say  a  few  words  in  favor  of  postponing,  for  the 
reason  that  I  think  all  the  arguments  on  the  question  have  not 
occurred  to  the  house.  The  question  here  is  of  the  mischief 
and  of  the  remedy.  What  is  the  mischief?  It  is  not  that 
one  or  two  persons  in  a  particular  county  in  a  particular  State 
make  an  assault  upon  aliens  and  that  justice  will  not  be  done 
in  that  case,  that  the  assailers  of  the  aliens  will  not  be  brought 
to  just  and  timely  punishment.  That  is  not  the  mischief. 
We  all  know  from  our  observation  that  if  one  or  two  men  in 
the  city  of  New  Orleans,  or  in  New  York,  or  in  San  Francisco 
fall  upon  any  aliens,  whether  Italians,  or  French,  or  English, 
or  Chinese,  and  put  those  aliens  to  death,  those  one  or  two 
men  will  be  arrested  under  the  State  laws,  will  be  properly 
tried,  and,  if  guilty,  will  be  found  guilty  and  will  be  punished. 
There  is  no  doubt  about  that.  An  individual  citizen  of  the 
United  States  assailing  an  alien  is  just  as  liable  to  be  promptly 
and  severely  punished  as  a  citizen  of  the  United  States  insult- 
ing and  assailing  another  citizen  of  the  United  States/  The 
mischief  that  some  gentlemen  think  protection  against  which 
can  be  sought  is  that  a  large  number  of  people,  a  mob,  will 
rise  up,  excited  by  some  grievance,  real  or  imaginary,  and  make 
an  assault  upon  a  certain  number  of  aliens  of  a  particular 
nationality  and  put  them  to  death,  that  the  people  in  the  com- 
munity will  sympathize  with  the  mob,  that  the  forces  of  justice 
will  become  paralyzed  by  that  sympathy,  and  that  consequently 
the  murder  of  these  aliens  will  not  be  punished  either  as  a  vin- 
dictive measure  or  as  a  preventive  to  future  crimes  of  the  same 
character.     Now,   that  is  the  difficulty.     It  may  be  violence 
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that  has  occasioned  these  outbreaks  which  have  caused  our 
Federal  government  so  much  concern  and  alarm.  But,  how 
are  you  to  prevent  and  punish  mob  violence  ?  It  is  very 
clearly  stated  by  the  chairman  of  this  committee,  Mr.  Bates, 
that  if  this  case  had  been  brought  before  the  United  States 
court  in  Louisiana,  there  would  have  been  the  same  failure  to 
indict  the  assailers  of  the  Mafia  that  took  place  in  the  State 
•court.  The  State  court  went  through  the  form  of  an  investi- 
gation. The  grand  jury  took  evidence.  The  grand  jury  con- 
sidered the  matter.  The  grand  jury  has  the  same  right  to 
find  not  a  true  bill  as  it  has  to  find  a  true  bill.  If  it  has  any 
right  to  investigate  it,  it  has  a  right  to  come  to  any  conclusion 
that  shall  to  it  seem  just  and  to  find  not  a  true  bill.  A  great 
many  think  they  were  justified  in  finding  not  a  true  bill.  A 
great  many  others,  and  very  good  and  earnest  people,  think 
they  were  not  justified  in  finding  not  a  true  bill.  Why  did 
they  find  not  a  true  bill  ?  It  was  because  of  the  local  influ- 
ence. It  was  because  the  people  of  the  parish  of  Orleans, 
which  includes  the  city  of  New  Orleans,  were  in  active  positive 
sympathy  with  the  assailants  of  the  Mafia — in  factj  they  were 
the  assailants  themselves. 

C.  C.  Lancaster : 

I  would  like  to  ask  the  gentleman  a  question.  In  the  event 
of  the  State  courts  not  investigating  the  matter  judicially  and 
no  action  taken  by  the  local  authorities,  what  remedy  then  would 
we  have  to  cure  the  mischief? 

William  T.  Houston : 

I  will  come  to  that  presently.  If  this  matter  had  been 
before  the  United  States  court,  you  would  have  had  the  «ame 
result.  I  have  lived  in  New  Orleans  nearly  all  my  life, 
although  I  am  now  a  resident  of  New  York.  I  was  brought 
up  in  New  Orleans.  I  know  the  character  of  the  men  who 
engaged  in  this  afiair.  I  know  that  they  are  representative 
men  of  the  city  of  New  Orleans,  and,  Mr.  President,  some  of 
them  are  members  of  this  Association.     Sir,  I  know  enough  of 
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the  people  of  the  parish  of  Orleans  to  know  that  whether  you 
pot  these  assailants  of  the  Mafia  before  a  Federal  grand  jury  or 
before  a  State  grand  jury,  the  sympathy  of  that  grand  jury  is 
going  to  be  with  those  leading  citizens  of  New  Orleans  who  con- 
sidered that  they  were  doing  the  city  and  the  State  a  service,  and 
they  are  either  going  to  ignore  the  indictment,  find  not  a  true 
bill,  or  they  are  going  to  acquit  them  without  leaving  the  jury 
box  at  all.  Now,  if  that  is  a  wrong,  the  remedy  must  be  sought 
in  a  difierent  way  than  merely  giving  jurisdiction  to  the  United 
States  court.  You  would  have  to '  provide  that  when  an  alien 
was  put  to  death  by  mob  violence  in  a  particular  State, 
the  Attorney  General  of  the  United  States  would  have  power 
to  change  the  venue  in  that  case  and  to  submit  the  whole  of 
that  matter  to  the  grand  jury  of  another  State  and  in  another 
judicial  district.  You  would  have  to  provide  that  if  the  out- 
break took  place  in  New  Orleans  and  aliens  were  killed  by  a 
mob  in  New  Orleans,  the  Attorney  General  of  the  United 
States  should  have  power  to  submit  the  question  of  indictment 
to  the  grand  jury — not  the  question  of  trial  alone,  but  the 
question  of  indictment  to  the  grand  jury  in  Massachusetts  or 
the  grand  jury  of  the  Federal  court  in  Maine,  or  in  Montana 
or  Mississippi.  Well,  I  don't  think  it  would  be  worth  while 
to  go  to  Mississippi. 

J.  Randolph  Tucker,  of  Virginia : 

That  plan  would  be  unconstitutional,  would  it  not  ? 

William  T.  Houston : 

I  have  no  doubt  it  would  be,  but  that  would  be  the  only 
remedy  that  you  could  have.  If  you  gentlemen  will  reflect 
upon  this  proposition,  you  will  perceive  that  if  you  were  to 
carry  out  that  kind  of  legislation,  you  would  have  utterly  to 
disrupt  every  form  of  judicial  procedure  now  known  to  our 
law.  You  would  have  to  break  up  all  of  the  distinctions 
between  State  and  Federal  jurisdiction  and  obliterate  the  State 
lines.  They  say  that  foreign  governments  afford  a  protection 
in  such  cases.     Suppose  some  of  us  should  go  to  England  and 
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should  be  killed  in  Liverpool  by  a  mob ;  where  would  our  assail- 
ants be  tried,  if  tried  at  all  ?  Would  they  not  be  tried  in 
Liverpool  ?  And  if  the  people  of  Liverpool  sympathized  with 
the  mob  that  put  us  to  death,  would  they  not  be  acquitted  ?  If 
we  went  to  Rome  and  indulged  in  a  demonstration  against  the 
life  of  the  King  of  Italy  and  put  a  little  dynamite  in  his  path 
and  should  be  seized  by  a  mob  and  put  to  death,  where  would 
the  members  of  that  mob  be  tried,  if  they  were  ever  tried  ? 
Why,  they  would  be  tried  in  Rome,  and  the  people  of  the  city 
of  Rome  sympathizing  with  those  who  put  us  to  death  for 
attempting  the  life  of  their  king,  would  very  promptly  acquit 
our  assailants.  And  the  result  would  be  just  the  same  in 
England,  just  the  same  in  Italy,  just  the  same  in  any  foreign 
country  as  is  the  result  in  the  United  States  of  America. 

A  Member  : 

What  would  be  the  remedy  in  that  case  ? 

William  T.  Houston : 

You  would  have  none,  and  you  have  none  in  this  case,  and 
you  can  have  none  unless  you  are  going  to  subvert  every  prin- 
ciple of  legal  defence  of  individuals  charged  with  crime,  unless 
you  are  going  to  take  the  Englishman  from  Liverpool  and  carry 
him  to  London  and  try  him  there ;  unless  you  are  going  to 
take  the  citizen  of  Rome  and  carry  him  to  Naples  and  try  him 
there,  and  it  is  very  possible  that  you  could  not  have  a  proper 
administration  of  justice  anywhere  in  Italy  anyhow,  where 
persons  had  tried  to  kill  the  king  and  were  supposed  to 
have  put  in  jeopardy  the  whole  framework  of  society.  And 
that  is  the  case  in  New  Orleans.  Here  were  a  lot  of  men  who 
were  supposed  to  have  put  in  jeopardy  the  whole  framework  of 
society.  They  were  supposed  to  have  corrupted  the  jury. 
They  were  supposed  to  be  about  to  go  forth  to  commit  additional 
crimes,  and  a  certain  number  of  people  rose  up  in  their  might 
and  put  them  to  death.  Now,  to  bring  those  people  to  punish- 
ment is  just  as  impossible  as  it  would  be  to  bring  to  punishment 
the  whole  people  of  the  United  States  for  having  rebelled  against 
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King  George  of  England,  just  as  difficult  as  it  would  be  to  punish 
all  the  men  who  were  in  the  Confederate  Army  for  having 
taken  up  arms  against  the  United  States  flag.  We  were  not 
punished.  I  was  one  of  those  unfortunates.  There  were  too 
many  of  us  to  punish.  And  the  United  States  Government 
came  to  the  conclusion  that  it  was  better  to  condone  our  ofiense, 
which  they  did,  I  am  happy  to  say.  The  same  with  the  New 
Orleans  mob.  You  cannot  get  any  administration  of  the  law 
anywhere  where  the  people  are  in  sympathy  with  those  accused 
of  crime.  Break  down  the  Constitution  of  the  United  States? 
wipe  out  all  your  State  laws,  and  you  never  can  punish  seventy- 
five  thousand  people  that  have  committed  murder,  and  punish 
them  all  at  once. 

Edward  F.  Bullard  : 

I  desire  to  say  that  by  this  vote  of  postponement  nobody,  I 
think,  intends  to  pass  upon  or  prejudice  the  action  of  the  peo- 
ple of  New  Orleans.  This  vote  has  nothing  to  do  with  that 
question. 

The  President : 

The  question  is  on  the  resolution  ofiered  by  the  gentleman 
from  Connecticut  (Mr.  Baldwin)  viz  : 

"  Resolved^  That  the  further  consideration  of  the  report  be 
postponed  until  the  next  annual  meeting,  with  liberty  to  the 
committee  to  submit  any  additional  report  upon  the  subject, 
should  they  desire  so  to  do." 

The  resolution  was  adopted. 

W.  H.  H.  Russell,  of  Michigan: 

I  hope  the  members  will  pardon  me  for  offering  the  follow- 
ing resolution ;  but  I  am  sure  all  will  agree  with  me  that  the 
latter  portion  of  our  President's  address  ought  to  be  in  the* 
possession  of  every  judge  in  the  land  : 

"  Resolved^  That  it  is  the  sense  of  this  Association  that  in 
printing  the  proceedings  of  this  meeting,  the  Executive  Com- 
mittee instruct  the  Secretary  to  strike  off  2,500  copies  of  the 
latter  portion  of  Judge  Dillon's  address  for  distribution  among 
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the  judges  of  the  United  States  courts  and  the  State  courts 
throughout  the  United  States." 

George  A.  Mercer,  of  Georgia : 

I  would  inquire  whether  it  is  to  be  left  to  the  discretion  of 
the  Executive  Committee  as  to  how  many  copies  shall  be  dis- 
tributed, because  it  may  be  a  matter  of  considerable  expense. 

Simeon  E.  Baldwin,  of  Connecticut : 

And  I  would  make  another  inquiry.  As  I  understand  the 
resolution,  it  is  that  the  latter  half  of  Judge  Dillon's  address 
shall  be  distributed.  That  may  throw  an  awkward  duty  upon 
the  Executive  Committee — to  separate  what  is  the  latter  part 
of  the  address  and  the  portion  intended  to  be  covered  by  the 
resolution.  I  would,  therefore,  move,  as  an  amendment,  that 
the  resolution  be  referred  to  the  Executive  Committee  for  such 
action  as  they  may  deem  appropriate. 

W.  H.  H.  Russell : 

I  accept  that  amendment. 

President-elect  Tucker : 

Gentlemen :  I  believe  you  all  understand  the  question. 
Those  in  favor  of  its  adoption  will  say  aye. 

The  resolution  was  referred  to  the  Executive  Committee. 

George  H.  Bates,  of  Delaware : 

I  do  not  rise  to  make  any  motion,  but  simply  for  the  purpose, 
with  the  leave  of  the  chair,  of  making  a  suggestion  which  has 
come  to  my  mind  during  the  discussion  this  morning.  I  do  it 
on  my  own  responsibility,  having  none  of  my  colleagues  on  the 
Committee  on  International  Law  with  me.  It  would  be  very 
gratifying  to  me,  and  I  am  sure  to  the  other  members  of  the 
committee,  if  gentlemen  who  have  thought  seriously  upon  this 
very  grave  subject  which  we  have  had  under  consideration 
would,  early  in  the  year,  and  not  at  the  end  of  the  year,  com- 
municate with  the  chairman  of  the  committee,  whoever  he  may 
be,  any  views  which  they  may  have  upon  it  and  which  they 
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desire  to  be  considered  by  the  committee  in  any  supplemental 
report  which  may  be  made. 

The  President : 

Let  me  ask  a  question  which  may  be  of  importance  in 
reconstituting  or  continuing  the  committee.  Are  all  of  the 
committee  of  the  same  opinion  ? 

George  H.  Bates : 

There  are  four  members  of  the  committee  who  joined  in  this 
report.  The  fifth  member  of  the  committee,  Mr.  Horton,  of 
Ohio,  is  not  in  the  country,  and  has  not  been  since  the  question 
has  been  under  consideration,  I  expect  to  have  some  expres- 
sion of  opinion  from  him  on  the  subject  before  the  report  is 
printed  in  the  transactions  of  this  meeting. 

Long  ago,  before  this  matter  came  up,  I  know  that  Prof. 
Baldwin's  attention  was  turned  to  this  subjeet,  and  as  I  know 
that  whatever  he  turns  out  from  his  mind  is  of  value,  I  trust 
he  may  give  the  committee  his  views  upon  the  questions 
involved.  I  also  know  that  Prof.  Thayer,  of  Cambridge,  has 
paid  some  attention  to  the  subject,  and,  perhaps,  there  may  be 
other  gentlemen  here  who  would  favor  the  committee  with 
their  assistance.  If  that  could  be  done  it  would  help  to 
strengthen  the  report  of  the  committee,  and  would  facilitate 
debate  afterwards  when  we  meet  in  our  annual  meeting  and 
the  report  comes  up  for  discussion.  I  also  believe  the  same 
course  should  be  pursued  with  reference  to  other  committees 
and  their  reports,  as  I  think  it  would  result  in  great  good,  and 
would  make  the  debates  more  efiective. 

Ignatius  C.  Grubb,  of  Delaware,  ofiered  the  following  reso- 
lution, which  was  adopted : 

"  Resolved,  That  the  Committee  on  Jurisprudence  and  Law 
Reform  be  requested  to  inquire  into  and  report  to  the  Associa- 
tion at  its  next  meeting  what  has  been  the  practical  working 
of  the  Torrens  system  by  which  the  government  certifies 
land  titles  in  those  countries  or  jurisdictions  in  which  it  has 
been  adopted,  and  whether  it  is  desirable  and  practicable  to 
adopt  it  in  any  of  our  American  States." 

Adopted. 
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Morton  P.  Henry,  of  Pennsylvania,  offered  a  resolution  as 
follows : 

^^  Resolved^  That  the  Executive  Committee  consider  the 
expediency  of  limiting  the  number  of  papers  to  be  read  at  our 
annual  meetings,  so  as  to  allow  a  greater  amount  of  time  fo^ 
debate/* 

I  feel  that,  while  the  papers  read  here  were  very  ably  pre- 
pared and  were  instructive  and  interesting,  the  best  part  of  the 
proceedings  of  this  meeting  was  the  debate;  and  for  one  I 
should  like  to  have  more  of  it  in  the  future. 

Simeon  E.  Baldwin : 
I  second  that  resolution. 

The  Secretary : 

Allow  me  to  say  that  our  first  By-Law  covers  that.  Experi- 
ence has  taught  the  Executive  Committee  that  the  address  of 
the  President,  the  Annual  Address,  and  two  papers  by  mem- 
bers were  enough.  We  thought  when  we  brought  it  down  to 
two  persons  to  read  papers,  we  had  got  down  to  a  very  reason- 
able limit,  when  the  By-Law  provides  for  not  to  exceed  six.  I, 
therefore,  suggest  that  there  is  hardly  any  necessity  ifor  this. 

Talcott  H.  Russell,  of  Connecticut : 

I  move  as  an  amendment  that  the  Executive  Committee 
shall  also  consider  the  expediency  of  still  further  limiting  the 
time  occupied  by  addresses. 

Morton  P.  Henry : 

I  accept  that  amendment. 

The  resolution  as  amended  was  then  adopted. 

The  President : 

If  there  is  no  further  business,  a  motion  to  adjourn  would 
be  in  order. 

On  motion,  the  Association  then  adjourned. 

EDWARD  OTIS  HINKLEY, 

Secretary. 


OF  THK 

TREASURER 

1891-92. 


Dr. 

To  balance  from  last  report, $2,822  08 

'*  cash  receiyed— dues  of  members, $4,900  00 

"     **         "       — interest  on  special  deposits,  ...  26  87 

"     "         "       —sale  of  Transactions, 14  00 

4,940  87 

$7,762  95 

Or. 
1891. 
Aug.  28.    By  cash  paid — H.  W.  Fuller,  for  expenses 

of  Local  Council    of 

Mass.,  printing,     ...       $19  75 

28.      "     "        «  — M.  J.  Kiley,  printing  for 

14th  meeting, 36  00 

31.      "     "        •*  —H.  C.  Esling's  expenses  to 

Boston  as  Treasurer's 
Clerk, 36  20 

31.      "     "        **  — Expenses  for  reception 

room,  14th  meeting,  .    .         30  00 
Sept    3.      **      "        "  — A.  Hemenway,  expenses  in 

connection     with    14th 
annual  dinner,    ....  5  65 

Amount  carried  forward,    .   .         $127  60  $7,762  95 

(73) 


74  AMEBICAN    BAR    ASSOCIATION. 

1891.  By  amoont  brought  forward,  .   .   .    $127  60  17,7(12  96 

Sept  5.  By  cash  paid — ^Man.  HorticalUiral  Socl- 
es for  use  of  hall  and 
light,  14th  meetmg,  .   .        310  00 

5  «  «  ««  — Pairker  House,  use  of  in- 
ception room,  etc.,  14th 
meeting 41  50 

5      i.     u        u  _E  0  Hinkley,  balance  of 

expenses  of  Secretary  for 
year  ending  Aug.  1891,  .        422  98 

21.  '*  *'  '*  — Algonquin  aub,  14th  an- 
nual dinner, 923  30 

28.  "  "  "  — C.  A.  Morrison,  stenog- 
rapher at  14th  me^ng,       113  93 

Oct.     7.      *'      "        •*  —Evening  Post  Job  Prints 

printing  in  the  matter  of 
Associated  Press  reports 
14th  meeting, 40  23 

Not.  13.      "      *         "  — Emiin  McClain's  expenses 

as  member  of  Committee 
on  Classification  of  the 
Law, 84  92 

IS.      "      **        "  —Republican    Co.,  printing 

appendix  to  report  of 
Committee  on  Classifica- 
tion of  the  Law,  ....  27  95 

14.  "  »<  «<  _w.  B.  Homblower^s  ex- 
penses as  member  of 
Committee  on  Indian 
Question, 10  00 

14.      <<     *'        '*  — Jas.  B.  Thayer's  expenses 

as  member  of  Committee 
on  Indian  Question,  .   .         36  50 


Amount  carried  forward,  .    .    .  $2,138  91   |7,762  95 


REPORT    OF    THE    TREASURER.  76 

1891.                  By  amount  brought  forward,  .   .   .  $2,138  91  $7,762  95 
Nov.  16.    By  cash  paid — Henry     Hitchcock's     ex- 
penses   as    member    of 
Committee  on  Indian 
Committee, 19  00 

16.  "  '*  **  — Hoggson&Robinson,  print- 
ing report  of  Committee 
on  Award  of  Medal,  .   .  7  60 

16.      «     "        '«  —Lyman    D.  Brewster,   for 

printing  report  of  Com: 
mittee  on  Uniform  State 
Laws, 29  00 

21.      "      "        "  —Geo.  M.Sharp,  for  expenses 

of  Committee  on  Legal 
Education, 100  00 

21.     «     •*        «  —  W.    G.    Hammond's    ex- 

penses  as  member  of 
Committee  on  Legal 
Education, 103  90 

Dec.  3.  "  "  •*  —Henry  Wade  Roger^s  ex- 
penses as  member  ^  of 
Committee  on  Legal 
Education, 110  00 

1892. 
Jan.  14.      "     •'        "  — Teutonia  Ins.  Co.,  rent  of 

room  for  storage  of  books, 

etc.,  for  three  months,  .  12  50 

Feb.  16.      "     "        "  — W.  H.  Hoekins,  letter  file 

cabinet, 4  00 

20.      "      "        "  —Expenses  of  distributing 

14th  Annual  Report,     .        190  71 

May  28.  "  "  "  — Dando  Printing  and  Pub- 
lishing Co.,  printing  and 
binding  14th  Report, 
stereotype  moulds,  etc.,  .     1,450  20 

Amount  carried  forward,  .   .    .  $4,165  72  $7,762  95 


• 
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1892.  By  amount  brought  forward,  .    .    .$4,166  7-'  $7,762  95 

May  28.  By  cash  paid—Dando  Printing  and  Pub- 
lishing Co.,  printing  ex- 
tra copies  of  addresses, 
papers,  reports,  etc., 
mailing  cases  for  reports, 
expressage,  etc.,  ....  327  30 
28.     "     "        "  — Dando  Printing  and  Pub- 

lishing  Co.,  stamped 
envelopes,  general  print- 
ing to  date  and  removal 
of  books, 104  60 

June  23.  "  "  "  -Geo.  M.  Sharp,  for  ex- 
penses of  Committee  on 
Legal  Education,    .   .    .        200  00 

July    6.      "      "        "   — Teutonia  Insurance  Co.,  6 

months'  rent  for  storage,         25  00 
16.      "      •'        "  -W.  F.  Murphy's  Sons,  re- 

ceiptbook, 6  00 

26.      "      "        "  — Chas.  E.  Barber,  en- 
graver,   engraving 
dies  for  medal,  .    .  $300. 
Two  gold  medals,  .    200. 

Cases  for  medals,  .        3. 

503  00 

Aug.    3.      "      **        "  —Stamped    envelopes     and 

stamped  wrappers  for  re- 
port  of  Committee  on 
Judicial  Administration,         34  30 
8.      "      '*        «  —Dando  Printing  and  Pub- 

lishing  Co.,  stamped  en- 
velopes and  printing, 
boxing  and  cartage  of  re- 
ports and  general  print- 
ing to  date, 97  77 

10.  **  **  "  — Stamped  wrappers  for  re- 
port of  Committee  on 
International  Law,    .   .  11  86 


Amount  carried  forward,  .    .    .  $5,475  55  $7,762  95 
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1892.  Bj  amount  brought  forward,      .    .  $5,475  55  $7,762  95 

Aug-  12.    By  cash  paid— H.    C    Ealing.    Clerk    to 

Treasurer,  for  one  year 
to  Meeting  of  1892,    .    .        300  00 

12.  •«  "  **  —D.  a  McKelvey,  engrav- 
ing names  and  dates  on 
two  gold  medals,    ...  2  00 

16.  "     *«        «  —Charles  G.  ArUt,  for  ex- 

penses for  reception  room 
during  15th  annual  meet- 
ing and  for  dinner  of  1892,         44  75 

17.  "      «        "  — c.  Harrigan,  box  for  ship- 

ping books,  with  hinges, 

locks,  etc., 5  25 

u      If        u  — Sundry  expenses,  express- 
age,  telegrams,  etc.,  for 

year  ending  Aug.,  1892,         35  40 

$6,862  95 

Balance, 1,900  00 


$7,762  95 


Which  balance  consists  of — 
Amount  to  credit  of  the  Treasurer 
in  Seventh  National  Bank  of 
Philadelphia,  .  .  •  .  .  .  .  1,293  08 
Special  deposit  in  Union  Trust 
Company  of  Philadelphia,  sub- 
ject to  10  days'  notice,  interest 

at  3  per  cent., 600  00 

Cash  on  hand, 6  92 


$1,900  00 


Respectfully  submitted, 

FRANCIS  RAWLE, 

Treasurer. 
Sabatoga  Spbings,  N.  Y.,  Augtut  iS5,  189S. 

Audited  and  found  correct. 

CHARLES  H.  ALDRICH, 
JAMES  LYONS, 

Auditing  Committee. 


MEMBERS   REGISTERED 

AT  THE  FIFTEENTH  ANNUAL  MEETING. 

1892. 

John  F.  Dillon, New  York. 

Edward  Ons  Hinkley,  ...  Maryland. 

Fbancis  Bawle, ....  Pennsylvania. 

Simeon  E.  Baldwin,    ....  Connecticut. 

Geoboe  a.  Merceb,  .    .  Georgia. 

Bradley  G.  Schley, .    .  Wisconsin. 

Wm.  S.  Shurtleff,  ...  Massachusetts. 

B.  B.  Baldwin, .    .  Illinois. 

WiLLARD  F.  Keeney,  .    .  Michigan. 

W.  H.  H.  BussELL, ....  Vfichigan. 

L.  H.  Pike, .    .  Ohio. 

E.  F.  BuLLARD, .    .  New  York. 

F.  P.  Harkness,  ...  Kansas. 

John  D.  Milliken,  ....        Kansas. 

John  W.  Gary, Illinois 

T.  A.  Lambert,  ....  District  of  Columbia. 

Egbert  Whittaker, New  York. 

Ignatius  C  Grubb, ....  Delaware. 

S.  C.  Shubtlifp, Vermont. 

B.  8.  Ladd, ...  Massachusetts. 

Shepabd  Babclay,   ....  ....      Missouri. 

LuTHEB  B.  Smith,    ...  Alabama. 

Mabshall  M.  Gilliam, Virginia. 

R  A.  Pabmenteb, New- York. 

Lyman  D.  Bbbwsteb,  .    .  '  onnecticut. 

Chables  B.  Howby,  Mississippi. 

W.  B.  McKenney,    .    .  Virginia. 

Bebnabd  McCloskey,  ....  ...  Louisiana. 

John  T.  Mason, Maryland. 

Geobge  M.  Shabp, .Maryland. 

M.  F.  Mobbis, District  of  Columbia. 

Hugh  Butleb,   ....  Colorado. 

J.  B.  SoMMEBYiLLE, Wcst  Virginia. 
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WHiUS  VanDevanteb, Wyoming. 

Ghas.  F.  Beach,  Jr., New  York.  ^ 

Wm.  a.  M£ix)y, Difltrict  of  Columbia. 

SPBNCEJi  C.  Doty, New  York. 

Henderson  M.  Somebville, Alabama. 

O.  B.  Potter, New  York. 

Horace  H.  Lurton, Tennessee. 

£d.  Baxter, .  Tennessee. 

Thos.  J.  O'Brien, Michigan. 

M.  D.  Follett, Ohio. 

J.  F.  BuRKET, Ohio. 

J.  D.  Sullivan, Ohio. 

William  G.  Hammond, Missouri. 

Amasa  M.  Eaton, Bhode  Island. 

Henry  Hitchcock, Missouri. 

Jas.  B.  Thayer, Massachusetts. 

Ghas.  A.  Peabody,        New  York. 

Fred.  J.  Stimson, Massachusetts. 

Leonard  A.  Jones, Massachusetts. 

Horace  W.  Fuller, Massachusetts. 

A.  J.  Crovatt, Georgia. 

Samuel  O.  Lamb, Massachusetts- 

W.  F.  Houston, New  York. 

George  H.  Bates, Delaware. 

Norman  Paul,    ...  Vermont. 

R.  E.  MoNAOHAN, .  Pennsylvania. 

Henry  BuDD, Pennsylvania. 

Bichard  Vaux, Pennsylvania. 

Chas.  Borcherlino, New  Jersey. 

Thomas  Dent, Illinois. 

A.  M.  CoPELAND,  Massachusetts. 

J.  M.  Dickinson, Tennessee. 

Burton  Hanson, Illinois. 

C.  A.  Graves, Virginia. 

Chas.  L.  Lamberton, New  York. 

Delano  C.  Calvin, New  York. 

J.  R.  Tucker, ....  Virginia. 

J.  S.  UAmoraux, New  York. 

R  F.  Jackson, Tennessee. 

Joseph  C  Ely, Rhode  Island. 

Addison  Brown, ....  New  York. 

Clark  Bell, New  York. 

Geo.  D.  Watrous,  Connecticut 

Talcott  H.  Russell, Connecticut. 

Chas.  Claflin  Allen, -       -    .   .   .  Missouri. 
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Emilc  Newmav, GeoT]^ 

WUmiv%  P'  Henr, PennsTlvaaia. 

A.  V,  W.  Vam  Vscirm, Sew  York. 

Geo,  B.  Kclf* PeniajlTaiiia. 

(yHAKLKM  H.  Wiuoir, Micjiigin. 

EcwrvD  H«  Bemmett, MaaBBcfaosects. 

ZVWAtLV  p.  KiBBTy ...  niin^is. 

Lbwm  el  Htavtov,  Coanecticat. 

ElAM  Plf«HER, Ohio. 

W,  ll«  WASiifVOToy, Tenneasee. 

M.  T,  BRTA3I, TeonesBee. 

Habbt  L.  8tose; Keotacky. 

J.  E,  McKeiohav, MisBouii. 

Hahvkl  F.  Huxt, Ohio. 

K«  Wavrbly Smith, .Texas. 

8,  Gbiffijt, Vii^nia. 

Jauk»  Lvov^y -   .  Vii^ginia. 

Jamisb  Oabdmeb  Clabk, Connecticut. 

P,  W.  Meldbim, Georgia. 

Georok  C  Holt, New  York. 

JoH,  V> .  Fklujws, New  Hampshire. 

William  H.  Dana, Massachusetts- 

J,  F,  Colby, New  Hampshire. 

Eowiv  BuBBiTT  Smith, Illioois. 

Hampton  L.  Cabson, Pennsylvania. 

T110MA8  Nel60N  Page,  ....  Virginia. 

Henby  Wade  Rooebs,      Illinois. 

Alfbko  Russell, Michigan. 

J.  W.  TVLKB,   ....•• Ohio. 

CiiAH.C/.  Lancaster, District  of  Columbia. 

W.  W.  McFabland, New  York. 

J.  J.  Willbtt, Alabama. 

F,  (i.  DuHiGNON, Georgia. 

Cham.  H.  Aldbich, District  of  Columbia. 

(/HAM.  W.  Needham, District  of  Columbia. 

Augustus  C.  Baldwin,        Michigan. 

FiiANK  H.  MiLLEB, Georgia. 

Geo.  Whitelock, Maryland. 

Henby  D.  Ashley, Missouri. 

William  Hciiokikld, Massachusetts. 

John  A.  McCJbath, New  Jersey. 

Mybon  H.  Beach, Illinois. 

Charles  H.  Brush, New  York. 

Isaiah  Pillars,  .   .  • Ohio. 

Wm.  E.  Talcott, Ohio. 
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C  G.  Gabrison, New  Jenej. 

J.  J.  HAUi, Ohio. 

Simon  Davis, MassachnsettB. 

E.  J.  BowEBS, MissisBippi. 

Fred.  N.  Judsok, Missouri. 

James  Sw  Pilcheb, Tennessee. 

Walter  8.  Looan, New  York. 

Sbldok  F.  Spencer, Missouri. 

Aupred  Hemenway, Massachusetts. 

P.  Emory  Aldrich,  .   : Massachusetts. 

Chas.  H.  Ropes, New  York. 

Robert  D.  Benedict, New  York. 

A.  R.  Lawton,    .  • Georgia. 

Henry  G.  Gunninqham, Georgia. 

Alfred  P.  Robinson, Delaware. 

W.  A.  SuDDTTTH, Kentucky. 

£.  Spencer  Miller, Pennsylvania. 

J.  Hubley  Ashton, District  of  Golumbia.  ^ 

Richard  Wayne  Parker, New  Jersey. 

WiLLARD  Saulsbury,  Jr., Delaware. 
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DELEGATES,  1892. 


MISSISSIPPI  BAR  ASSOCIATION. 

J.  McC.  Mabtin Port  Gibson. 

m 

E.  J.  BowEBS, Bay  St.  Louis. 

BAR  ASSOCIATION  OF  TENNESSEE. 

H.  H.  LxTBTON,   . Nashville. 

G.  N.  Tillman, Nashyille. 

Mastebson  Peyton, Knoxyille. 

BAR  ASSOCIATION  OF  THE  STATE  OP  KANSAS. 

James  Humphbey, Junction  Citj. 

F.  P.  Habkness, Clay  Center. 

J.  D.  MiLLiKEN, McPherson. 

TEXAS  BAR  ASSOCIATION. 

R.  Wavbbly  Smith, 

VIRGINIA  STATE  BAR  ASSOCIATION. 

James  Lyons,     .     .    .     • Richmond. 

Samuel  Gbippin, •  Bedford  City. 

MISSOURI  BAR  ASSOCIATION. 

Gbobge  a.  Madill, St  Louis. 

Edwabd  L.  Stabbitt, Kansas  City. 

WiLLABD  Hall, -    .  St.  Joseph. 

OHIO  STATE  BAR  ASSOCIATION. 

C.  H.  Gbosyenob, Athens. 

Isaiah  Pillabs lima. 

Elam  Fisheb, Eaton. 

CAMDEN  COUNTY  BAR  ASSOCIATION,  NEW  JERSEY. 

Samuel  H.  Gbey,  .    .     * Camden. 

Chables  G.  Gabbison, Merchantville. 
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MONTANA  BAR  ASSOCIATION. 

GsoBOE  F.  Shelton, Helena. 

NEW  YORK  STATE  BAR  ASSOCIATION. 

.Jesse  S.  L' Am OBJLUZ, 

Clabk  Bell^ New  York. 

Mabtin  W.  Cooke, Rochester. 

Walter  S.  Looan New  York. 

HAMPDEN  BAR  ASSOCIATION,  MASSACHUSETTS. 
William  S.  Shubtleff, Springfield. 

ALABAMA  STATE  BAR  ASSOCIATION. 
H.'M.  Somebville, 


LIST  OF  MEMBERS  ELECTED. 


CONNECTICUT. 

CoNAirr,  Geobgb  A., Hartford. 

DELAWARR 

BoBiNSON,  Alfred  P., Georgetown. 

GEOBGIA. 

Lbaken,  William  R, '  .   .   .   .  Savaimah. 

ILLINOIS. 

KiBBY,  Edwabd  p., Jacksonville. 

Vabnum,  Clark, Chicago. 

KANSAS. 

Harkness,  F.  p.,    .   .   .   • Clay  Center. 

MiLLiKEN,  John  D., McPherson. 

KENTUCKY. 

Stone,  Henry  L.,  .  . Louisyille. 

LOUISIANA. 

QniNTERO,  Lamar  C,    .   .  '. New  Orleans. 

Theard,  George  H., New  Orleans. 

MAINE. 

Drew,  Franklin  M., Lewiston. 

MARYLAND. 

MuLLiN,  Michael  A., Baltimore. 

MASSACHUSETTS. 

Allen,  Frank  D., Boston. 

Bennett,  Edmund  H., Taunton. 

Gallagher,  Charles  T., Boston. 

HuRLBURT,  Henry  F., Lynn. 

Shurtleff,  William  S., Springfield. 
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MICHIGAN. 


Chai>bot7Sne^  Thomas  L., Honghton. 

Champlut,  John  W., •  .  Grand  Bapids. 

GuTCHSOKy  Sullivan  M., Detroit. 

Wilson,  Chables  M., Grand  Bapids. 

MISSISSIPPI. 

BowEBS^E.  J., BaySt.  Louia. 

Oalhoon,  S.  S., Jackson. 

MoNTOOMERT,  M.  A., Ozford. 

Sullivan,  W.  V., Oxford. 

Thompson,  B.  H., Brookhaven. 

MISSOUBI. 

Cochran,  Alexander  G., St.  Louis. 

MgEeiohan,  John  £., St.  Louis. 

NEBBASKA. 

Wilson,  Henrt  H., linooln. 

NEW  HAMPSmBE. 

MiTCHEL,  John  M., Concord. 

NEW  YOBK. 

Abbott,  Everett  V., New  York. 

BelL)  Clark, New  York. 

Brioos,  James  E., Bochester. 

Herendeen,  Edward  G., Elmira. 

LooAN,  Walter  S., New  York. 

Pierce,  Winslow  S., New  York. 

BoPEB,  Charles  H., New  York. 

Van  Vechten,  A.  V.  W., New  York, 

OHIO. 

Fisher,  Elam, Eaton. 

Pillars^  Isaiah, Lima. 

OBEGON. 

Caret,  Charles  H., Portland. 

Cox,  L.  B., Portland. 

PENNSYLVANIA. 

Beebeb,  Dimneb, PhUadelphia. 

Bbown,  John  Douglass^  Jr., Philadelphia. 

Green,  Benjamin  W., Emporium. 

Leach,  J.  Granville, Philadelphia. 

Spencer,  Samuel  Selden, £rie. 
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RHODE  ISLAND. 

Glezek,  Edward  K., ProYidence. 

Jenckeb^  Thomas  A., Providenoe. 

MrTj.KR,  AuouBTUB  S., FroYidenoe. 

SouTHwicK,  Isaac  H.,  Jr., Proyideaoe. 

TENNESSEE. 

Baxter,  Ed., Nashville. 

LuRTON,  Horace  H Nashville. 

Washington,  William  H., Nashville. 

VIRGINIA. 

Griffin,  S., Bedford  Citj. 

WISCONSIN. 

BuRXE,  John  F., Milwaukee. 

Stark,  Joshua, Milwaukee. 

WYOMING. 

Blake,  John  W., i   .   .   .   .  Laramie. 

Groesbeck,  Herman  V.  S Laramie.  . 


RECAPITULATION. 


__.__  NO.  OF 

8ii.^j.l!2i»  

MUMBEBS. 

Connecticut) 1 

Delaware, 1 

Georgia, 1 

Illinois, 2 

Kansas, 2 

Kentucky, 1 

Louisiana, 2 

Maine, 1 

Maryland, 1 

Massachusetts, 6 

Michigan, •  .  4 

Mississippi,      5 

Missouri,     2 


STATES.  MBMBEBS. 

Nebraska, 1 

New  Hampshire, 1 

New  York, 8 

Ohio, 2 

Oregon, 2 

Pennsylvania, 5 

Rhode  Island, •    .  4 

Tennessee, 3 

Virginia, 1 

Wisconsin, 2 

Wyoming, 2 

Total, 69 
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MEMORANDUM. 


The  Annual  Dinner]  was  given  on  Friday,  August  26th, 
at  the  Grand  Union  Hotel.  Alfred  Russell,  of  Detroit, 
presided. 
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LIST  OF  PRESIDENTS. 


1.  1878-79 — James  O.  Broadhxad, 

2.  1879-80— Benjamin  H.  Bbistow; 

3.  1880^1— Edwabd  J.  Phelps,     . 

4.  1881-82— *Clabkson  N.  Potter, 

5.  1882-83^ Alexander  B.  Lawton, 

6.  1883-84 — Ck)RTLANi>T  Parker,    . 

7.  1884-85— *JoHN  W.  Stevenson, 

8.  1886-86 — William  Allen  Butler,  . 

9.  1886-87— Thomas  J.  Semmes, 

10.  1887-88— George  G.  Wright,     . 

11.  1888-89— David  Dudley  Field, 

12.  1889-90— Henry  Hitchcock,  .   . 

13.  1890-91— Simeon  E.  Baldwin,    . 

14.  1891-92— John  F.  Dillon,   .   .   . 

15.  1892-93— J.  Randolph  Tucker, 

•Deceased. 


.  St.  Louis,  Missouri. 
.  New  York,  New  York. 
.  Burlington,  Vermont 
.  New  York,  New  York. 
.  Savannah,  Georgia. 
.  Newark,  New  Jersey. 
.  Covington,  Kentucky. 
.  New  York,  New  York. 
.  New  Orleans,  Louisiana. 
.  Des  Moines,  Io«ra. 
.  New  York,  New  York. 
.  St.  Louis,  Missouri. 
.  New  Haven,  Connecticut 
.  New  York,  New  York. 
.  Lexington,  Virginia. 
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CONSTITUTION. 


NAME  AND   OBJECT. 

Artiolb  I. — This  Association  shall  be  known  a8>  "  Thh 
American  Bar  Assooiation."  Its  object  shall  be  to  advance 
the  science  of  jurisprudence,  promote  the  administration  of 
justice  and  uniformity  of  legislation  throughout  the  Union, 
uphold  the  honor  of  the  profession  of  the  law,  and  encourage 
cordial  intercourse  among  the  members  of  the  American  Bar. 


QUALIFICATIONS   FOR   MEMBERSHIP. 

Article  II.  Any  person  shall  be  eligible  to  membership 
in  this  Association  who  shall  be,  and  shall,  for  five  years 
next  preceding,  have  been  a  member  in  good  standing  of  the 
Bar  of  any  State,  and  who  shall  also  be  nominated  as  herein- 
after provided. 

OFFICERS   AND   COMMITTEES. 

Article  III. — The  following  oflficers  shall  be  elected  at 
each  Annual  Meeting  for  the  year  ensuing :  A  President  (the 
same  person  shall  not  be  elected  President  two  years  in 
succession)  ;  one  Vice-President  from  each  State;  a  Secretary; 
a  Treasurer ;  a  Council,  consisting  of  one  member  from  each 
State  (the  Council  shall  be  a  standing  committee  on  nomina- 
tions for  office) ;  an  Executive  Committee,  which  shall  consist 
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of  the  President,  the  last  ex-President,  the  Secretary,  and  the 
Treasurer,  all  of  whom  shall  be  ex  officio  members,  together 
with  three  other  members,  to  be  chosen  by  the  Association ;  and 
the  President,  and  in  his  absence  the  ex-President,  shall  be  the 
Chairman  of  the  committee. 

The  following  committees  shall  be  annually  appointed  by  the 
President  for  the  year  ensuing,  and  shall  consist  of  five 
members  each: 

On  Jurisprudence  and  Law  Reform ; 

On  Judicial  Administration  and  Remedial  Procedure ; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Law ; 

On  Litemational  Law ; 

On  Publications ; 

On  Grievances. 

A  majority  of  those  membera  of  any  committee,  including 
(lie  Council,  who  may  be  present  at  any  meeting  of  the 
Association,  shall  constitute  a  quorum  of  such  committee  for 
the  purposes  of  such  meeting. 

The  Vice-President  for  each  State,  and  not  less  than  two  other 
members  from  such  State,  to  be  annually  elected,  shall  consti- 
tute a  Local  Council  for  such  State,  to  which  shall  be  referred 
all  applications  for  membership  from  such  State.  The  Vice- 
President  shall  be,  ex  offi^Oy  Chairman  of  such  Council. 

A  committee  of  three,  of  whom  the  Secretary  shall  always 
be  one,  shall  be  appointed  by  the  President  at  each  Annual 
Meeting  of  the  Association,  whose  duty  it  shall  be  to  report  tO' 
the  next  meeting  the  names  of  all  members  who  shall,  in  thoi 
interval,  have  died,  with  such  notices  of  them  as  shall,  in  thel 
discretion  of  the  committee,  be  proper. 

It  shall  be  the  duty  of  the  Vice-President  from  each  Stata 
and  Territory  to  report  the  deaths  of  members  within  the  same* 
to  the  said  committee. 
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*  There  shall  also  be  a  Standing  Committee  on  Award  of 
Medal,  consisting  of  the  President,  who  shall  be  its  chairman, 
and  all  former  Presidents  of  the  Association ;  which  shall  meet 
annually  at  the  place  where  the  Association  meets,  on  the  day 
before  ^e  first  session  of  the  Association.  All  reports  of  said 
committee,  recommending  the  award  of  a  medal,  shall  be 
signed  by  at  least  five  of  its  members. 

ELECTION  OF  MEMBERS. 

Article  IV. — All  nominations  for  membership  shall  be 
made  by  the  Local  Council  of  the  State  to  the  Bar  of  which 
the  persons  nominated  belong.  Such  nominations  must  be 
transmitted  in  writing  to  the  Chairman  of  the  General  Coun- 
cil, and  approved  by  the  Council,  on  vote  by  ballot. 

The  General  Council  may  also  nominate  members  from 
States  haying  no  Local  Council,  and  at  the  Annual  Meeting  of 
the  Association,  in  the  absence  of  all  members  of  the  Local 
Council  of  any  State ;  Provided^  That  no  nomination  shall  be 
considered  by  the  General  Council,  unless  accompanied  by  a 
statement  in  writing  by  at  least  three  members  of  the  Associa- 
tion from  the  same  State  with  the  person  nominated,  or,  in  their 
absence,  by  members  from  a  neighboring  State  or  States,  to  the 
effect  that  the  person  nominated  has  the  qualifications  required 
by  the  Constitution  and  desires  to  become  a  member  of  the 
Association,  and  recommending  his  admission  as  a  member. 

All  nominations  thus  made  or  approved  shall  be  reported  by 
the  Council  to  the  Association,  and  all  whose  names  are 
reported  shall  thereupon  become  members  of  the  Association ; 
Provided^  That  if  any  member  demand  a  vote  upon  any  name 
thus  reported,  the  Association  shall  thereupon  vote  thereon  by 
ballot.    ^ 

Several  nominees,  if  from  the  same  State,  may  be  voted  for 
upon  the  same  ballot ;  and  in  such  case  placing  the  word  '*  No  " 
■>»^— —  —  1 

*  Adopted  August  22,  1890. 
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against  any  name  or  names  upon  the  ticket  shall  be  deemed  a 
negative  vote  against  such  name  or  names,  smd  against  those 
only.     Five  negative  votes  shall  suffice  to  defeat  an  election. 

Articlb  y. — ^AU  members  of  the  Conference  adopting  the 
Constitution,  and  all  persons  elected  by  them  upon  the  recom« 
mendation  of  the  committee  of  five  appointed  by  such  Confer- 
ence,  shall  become  members  of  the  Association  upon  payment 
of  the  annual  dues  for  the  current  year  Herein  provided  for. 

BY-LAWS. 

Articlb  VI. — ^By-Laws  may  be  adopted  at  any  Annual 
Meeting  of  the  Association  by  a  majority  of  the  members  pres- 
ent It  shall  be  the  duty  of  the  Executive  Committee,  without 
delay,  to  adopt  suitable  By-Laws,  which  shall  be  in  force  until 
rescinded  by  the  Association. 

DUES. 

Article  VII. — Each  member  shall  pay  five  dollars  to  the 
,  Treasurer  as  annual  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default.  Such 
dues  shall  be  payable,  and  the  payment  thereof  enforced,  aa 
may  be  provided  by  the  By-Laws.  Members  shall  be  entitled 
to  receive  all  publications  of  the  Association  free  of  charge. 

ANNUAL  ADDRESS. 

Article  VIII. — The  President  shall  open  each  Annual 
Meeting  of  the  Association  with  an  address,  in  which  he  shall 
communicate  the  most  noteworthy  changes  in  statute  law  on 
points  of  general  interest  made  in  the  several  States  and  by 
Congress  during  the  preceding  year.  It  shall  be  the  duty  of 
the  member  of  the  General  Council  from  each  State  to  report 
to  the  President,  on  or  before  the  first  day  of  May,  annually^ 
any  such  legislation  in  his  State. 
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Article  IX. — This  Association  shall  meet  annually,  at 
such  time  and  place  as  the  Executive  Committee  may  select^ 
and  those  present  at  such  meeting  shall  constitute  a  quorum. 


AMENDMENTS. 


Article  X. — This  Constitution  may  be  altered  or  amended 
by  a  vote  of  three-fourths  of  the  members  present  at  any  Annual 
Meeting,  but  no  such  change  shall  be  made  at  any  meeting  at 
which  less  than  thirty  members  are  present. 


construction. 


Article  XI. — The  word  "  State,**  whenever  used  in  this 
Constitution,  shall  be  deemed  to  be  equivalant  to  iitate^  Territory ^ 
and  the  District  of  Columbia, 
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MEETING   OF  THE  ASSOCIATION 

T. — The  Executiye  Committee,  at  its  first  meeting  after  eadi 
Annual  Meeting,  shall  select  some  person  to  make  an  address 
at  the  next  Annual  Meeting,  and  not  exceeding  six  members 
of  the  Association  to  read  papers. 

II.— ^The  order  of  exercises  at  the  Annual  Meeting  shall  be 
cs  follows : 

(a)     Opening  Address  of  the  President 
(6)    Nominations  and  Election  of  Members, 
(c)     Election  of  the  Greneral  Council. 
id)    Reports  of  Secretary  and  Treasurer, 
(e)      Report  of  Executive  Committee. 
{/)    Reports  of  Standing  Committees. 

On  Jurisprudence  and  Law  Reform ; 

On  Judicial  Administration  and  Remedial  Procedure; 

On  Legal  Education  and  Admissions  to  the  Bar; 

On  Commercial  Law ; 

On  International  Law ; 

On  Publications ; 

On  Grievances. 
(g)    Reports  of  Special  Committees. 
(A)     The  Nomination  of  Officers. 
{%)     Miscellaneous  Business. 
0)    The  Election  of  Officers. 
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The  address,  to  be  deliyered  by  a  person  inyited  by  iho 
Executive  Committee,  shall  be  made  at  the  morning  session  of 
the  second  day  of  the  Annual  Meeting. 

The  reading  and  delivering  of  essays  and  papers  shall  be  on 
the  same  day,  or  at  such  other  time  as  the  Executive  Committee 
may  determine. 

.   in. — ^No  person  shall  speak  more  than  ten  minutes  at  a 
time  or  more  than  twice  on  one  subject. 

A  stenographer  shall  be  employed  at  each  Annual  Meeting. 

rV. — ^Each  State  Bar  Association  may  annually  appoint 
delegates,  not  exceeding  three  in  number,  to  the  next  meeting 
of  the  Association.  In  States  where  no  State  Bar  Association 
exists,  any  City  or  County  Bar  Association  may  appoint  such 
delegates  not  exceeding  two  in  number.  Such  delegates  shall 
be  entitled  to  all  the  privileges  of  membership  at  and  during 
the  said  meeting. 

y. — At  any  of  the  meetings  of  the  Association,  members  of 
the  Bar  of  any  foreign  country  or  of  any  State  who  are  not 
members  of  the  Association  may  be  admitted  to  the  privileges 
of  the  floor  during  such  meeting. 

VI. — All  papers  read  before  the  Association  shall  be  lodged 
with  the  Secretary.  The  annual  address  of  the  President,  the 
reports  of  committees,  and  all  proceedings  at  the  Annual  Meet- 
ing shall  be  printed ;  but  no  other  address  made  or  papa:  read 
or  presented  shall  be  printed,  except  by  order  of  the  Committee 
on  Publications. 

Extra  copies  of  reports,  addresses,  and  papers  read  before 
the  Association  may  be  printed  by  the  Committee  on  Publica- 
tions for  the  use  of  their  authors,  not  exceeding  two  hundred 
copies  for  each  of  such  authors. 

•  The  Secretary  and  the  Chairman  of  the  Executive  Committee 
shall  endeavor  to  arrange  with  the  Smithsonian  Institution,  or 
otherwise,  a  system  of  exchanges  by  which  the  TranBoctUmM 
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«aii  be  annually  exchanged  with  those  of  other  associations  in 
foreign  countries  interested  in  jurisprudence  or  goyemmental 
affairs;  and  the  Secretary  shall  exchange  the  Transactions 
with  those  of  the  State  and  Local  Bar  Associations ;  and  all  books 
thus  acquired  shall  be  bound  and  deposited  in  the  charge  of 
the  New  York  City  Bar  Association,  subject  to  the  call  of  this 
Association,  if  it  ever  desires  to  withdraw  or  consult  them,  if 
the  former  Association  agrees  to  such  deposit. 

Jlhe  Secretary  shall  send  one  copy  of  the  Report  of  the  pro- 
ceedings of  this  Association  to  the  President  of  the  United 
States,  and  to  each  of  the  judges  of  the  Supreme  Court  thereof, 
and  to  the  Library  of  the  State  Department,  and  of  the 
Department  of  Justice  thereof,  and  to  the  Library  of  Congress, 
and  the  Library  of  the  Supreme  Court  thereof,  and  to  the 
Governor,  and  to  the  Chief  Judge  of  the  court  of  last  resort  of 
each  State,  and  to  the  State  Librarian  thereof,  and  to  all  pub- 
lic law  libraries,  and  other  principal  public  and  college  libraries 
in  the  United  States,  and  to  such  other  persons  or  bodies  as 
the  Executive  Committee  may  direct 

No  resolutibn  complimentary  to  an  officer  or  member  for  any 
service  performed,  paper  read,  or  address  delivered  shall  ba 
considered  by  the  Association. 

^      OFFICERS   AND   COMMITTEES. 

VII. — The  terms  of  office  of  all  officers  elected  at  any  Annu- 
al  Meeting  shall  commence  at  the  adjournment  of  such  meet- 
ing, except  the  Council,  whose  term  of  office  shall  commence- 
immediately  upon  their  election.      ^ 

'*>VIII. — The  President  shall  appoint  all  committees,  except 
the  Committee  on  Publications,  within  thirty  days  after  the 
Annual  Meeting,  and  shall  announce  them  to  the  Secretary^ 
and  the  Secretary  shall  promptly  give  notice  to  the  persons 
appointed.  The  Committee  on  Publications  shall  be  appointed 
on  the  first  day  of  each  meeting. 
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IX. — The  Treasurer's  Report  shall  be  examined  and  audited 
annually,  before  its  presentation  to  the  Association,  by  two 
members  to  be  appointed  by  the  Chairman  of  the  Executive 
Committee. 

X. — The  Council  and  all  standing  committees  shall  meet  on 
the  day  preceding  each  Annual  Meeting,  at  the  place  where 
the  same  is  to  be  held,  at  such  hour  as  their  respective  Chair- 
men  shall  appoint.  If  at  any  Annual  Meeting  of  the  Associa- 
tion any  member  of  any  committee  shall  be  absent,  the  vacancy 
may  be  filled  by  the  members  of  the  committee  present. 

The  Secretary  of  the  Association  shall  be  the  Secretary  of 
the  Council. 

XI. — The  Committee  on  Publications  shall  also  meet  within 
one  month  after  each  Annual  Meeting,  at  such  time  and  place 
as  the  Chairman  shall  appoint. 

XII. — Special  meetings  of  any  committee  shall  be  held  at 
such  times  and  places  as  the  Chairman  thereof  may  appoint. 
Reasonable  notice  shall  be  given  by  him  to  each  member  by 
mail. 

The  traveling  and  other  necessary  expenses  incurred  by  any 
committee,  standing  or  special,  for  meetings  of  such  committee, 
during  the  interval  between  the  Annual  Meetings  of  the  Asso- 
ciation, shall  be  paid  by  the  Treasurer,  on  the  approval  and  by 
the  order  of  the  Executive  Committee,  out  of  such  appropria- 
tion as  to  the  Executive  Committee  may  seem  necessary  in 
each  case,  on  previous  application  in  advance  of  its  expenditure. 

All  committees  may  have  their  reports  printed  by  the  Secre- 
tary before  the  Annual  Meeting  of  the  Association ;  and  any 
fluch  report,  containing  any  recommendation  for  action  on  the 
part  of  the  Association,  shall  be  printed  and  shall  be  distributed 
by  mail  by  the  Secretary  to  all  the  members  of  the  Association 
at  least  fifteen  days  before  the  Annual  Meeting  at  which  such 
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report  is  proposed  to  be  submitted.*  Frovided^  That  thia 
clause  shall  not  apply  to  reports  from  the  Committee  on  Award 
of  Medal,  t 

Jit  shall  be  the  duty  of  each  Vice-President  and  member  of 
the  General  Council  of  this  Association  to  endeavor  to  procure 
the  enactment  by  the  legislature  of  their  State  of  each  and 
every  law  recommended  by  the  Association,  and  the  Secretary 
shall  furnish  them  with  copies  of  each  and  every  recommenda- 
tion and  draft  of  bill,  when  there  shall  be  such  draft;  and 
whenever  this  Association  shall  by  resolution  recommend  the 
enactment  of  any  law  or  laws,  the  Secretary  shall,  as  soon  as 
possible,  furnish  a  copy  of  the  resolution  to  the  President  of 
each  State  Bar  Association,  with  the  request  of  this  Association 
that  such  State  Bar  Association  shall  co-operate  with  the  local 
Vice-President  and  member  of  the  General  Council  of  this 
Association  in  having  a  bill  introduced  in  the  legislature  of  its 
State  containing  the  subject-matter  recommended  by  such 
resolution,  and  use  proper  means  to  procure  the  enactment  of 
the  same  into  law.  In  every  State  where  there  is  no  State 
Bar  Association,  a  copy  of  such  resolution,  with  a  similar 
request,  shall  be  sent  to  the  President  of  the  Bar  Association  of 
the  principal  city  in  such  State ;  and  in  every  instance  where 
the  form  of  bill  has  been  recommended  with  the  resolution,  a 
copy  of  such  form  of  bill  shall  also  be  sent  with  the  resolution* 

ANNUAL   DUES. 

XIII. — The  Annual  Dues  shall  be  payable  at  the  Annual 
Meeting  in  advance.  If  any  member  neglects  to  pay  them  for 
any  year  at  or  before  the  next  Annual  Meeting,  he  shall  cease 

*  The  following  resohition  was  adopted  on  August  30,  1889. 

"  Resolved,  That  any  standing  or  special  committee  hereafter  reporting 
necessary  legislation,  shall  prepare  a  bill  embodying  their  vieiws,  for  the 
approval  of  the  Association. 

t  Adopted  August  28, 1891. 

t  Adopted  August  22, 1890. 
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to  be  a  member.  The  Treasurer  shall  give  notice  of  this  By- 
Law,  within  sixty  days  after  each  meeting,  to  all  members  in 
default. 

A  member  who  has  been  dropped  from  the  roll  for  non-pay- 
ment of  dues  may  be  restored  to  membership  by  the  Executive 
Committee  upon  the  payment  of  all  back  dues.  Providedy 
such  restoration  shall  be  recommended  by  a  member  of  the 
Local  Council  of  his  State,  or,  in  their  absence,  at  an  Annua? 
Meeting,  by  any  two  members  of  the  Association. 


OFFICERS. 
1892-93. 

President, 
JOHN  RANDOLPH  TUCKER, 

LexingUm,  Vir^nia, 

Secretary, 
EDWARD  OTIS  HINKLEY, 

^15t  North  Charles  Street^  Baltimorey  Maryland, 

Treasurer, 

FRANCIS  RAWLE, 

Si^8f  Chestnut  Street,  Philadelphiat  Pennsylvania. 

Executive  Committee, 

EX  OFFICIO, 

JOHN  RANDOLPH  TUCKER,  President. 
JOHN  F.  DILLON,  Last  President. 
EDWARD  OTIS  HINKLEY,  Secretary. 
FRANCIS  RAWLE,  Treasurer. 

Elected  Members, 

GEO.  A.  MERCER,  Savannah,  Oeorffia. 
ALFRED  HEMENWAY,  Boston,  Massachtuetts, 
BRADLEY  G.  SCHLEY,  MUivaukee,  Wisecmsin. 
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Alabama, 
Abkansas, 
Caufobnia, 
colobado, 

CONNlfcTICUT, 


.    .  D.  S.  Tboy,     .   .   . 

.    .  M.  M.  COHN,    .    .    . 

Jab.  a.  Gibson, 
.   .  Hugh  Butleb,  .   . 
.   .  Julius  B.  Cubtis, 

Delawabe, Ignatius  C.  Grubb, 

District  OF  Columbia,  M.  F.  MoBBis,    .    .    .    . 

Flobida, R.  W.  Williams,  .    .    . 

Geobgia, Geo.  A.  Mebcer,  .    .    . 

Illinois, H.  W.  Bogers,  .... 

Indiana, Samuel  M.  Sayler, 

Iowa, Bobebt  B.  Baldwin,  . 

Kansas, F.  P.  Habkness,   .   .    . 

Kentucky, W.  A.  Sttdduth,    .    .    . 

Louisiana, Bebnabd  McCloskev, 

Maine, A.  A.  Stbout,    .... 

Mabyland, J.  T.  Mason,  B.,    .    .    . 

Massachusetts,      .    .  Leonabd  A.  Jones, 

Michigan,        ....  Alfbed  Bussell,     .   . 

Minnesota, Beuben  C.  Bento',     . 

Mississippr, E.  J.  Bowebj»,    .... 

MissouBi, William  G.  Hammond, 

Montana, Wilbub  F  Sanders,   . 

Nebbaska, James  M.  Woolworth, 

New  Hampshire,  .   .  Joseph  W.  Fellows,  . 

New  Jersey,  .    .  B.  Wayne  Parkkk,    . 

New  York, Chas.  A.  Peabody,  .    . 

Ohio, M.  D.  Follett,         .   . 

North  Carolina,  .    .  John  L.  Bridge rs, 

Oregon, M.  P.  Deady,    .... 
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.  Montgomery. 
.  Little  Bock. 
.  San  Diego. 

Denver. 
.  Stamford. 
.  Wilmington. 
.  Washington. 
.  Tallahassee. 
.  Savannah. 
.  Evanston 
.  Huntington. 
.  Clinton. 
.  Clay  Center. 
.  Louisville. 
.  New  Orleans. 

Portland. 
.  Baltimore. 
■  Boston. 
.  Detroit. 
.  Minneapolis. 
.  Bay  St.  Louis. 
.  St.  Louis. 
.  Helena. 
.  Omaha. 
.  Manchester. 
.  Newark. 
.  New  York. 
.  Marietta. 
.  Tarboro. 
.  Portland. 
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Pennsylvania, 
Rhode  Island, 
South  Carolina 
South  Dakota, 
Tennessee,  .   . 
Texas,   .... 
Vermont,     .   . 
Virginia, 
Washington,  . 
West  Virginia, 
Wisconsin,    .   . 
Wyoming,     . 


.  Richard  Vaux,    .... 

Am  AS  A  M.  Eaton,    .   .   ■ 

.  Clarence  h.  Nettles,   . 

.  J.  W.  Wright, 

.  J.  M.  Dickinson,  .   .   .   . 
.  T.  N.  Waul. 
.  Norman  Paul,     ... 
,  Thomas  Nelson  Page,   . 
.  Chas.  E   Shepard,  .    .   . 
.  j.  b.  sommeryille,    .    . 
.  B.  K.  Miller,    .    . 
.  Willis  Van  Devanteb, 


Philadelphia. 

Providence. 

Darlington. 

Clark. 

Nashville. 

Galveston. 

Woodstock. 

Richmond. 

Seattle. 

Wheeling. 

Milwaukee. 

Cheyenne. 


VICE-PRESIDENTS 

AND 

MEMBERS  OF  LOCAL  COUNCILS. 

ELECTED  1892. 


AI.ABAMA.— Vice-President,  HENRY  C.  TOMPKINS. 

Local  Ck)uncil,  T.  ALEXANDER  LONDON,  T.  N. 
McCLELLAN,  H.  D.  CLAYTON. 

A  RK  ANPA9.  — ^Vice-President. 

Local  Council,  U.  M.  ROSE,  BEN.  T.  DU  VAL. 

California. — Vice-President. 

Local  Council,  STEPHEN  M.  WHITE,  GEORGE 
FULLER 

CoiX)BADO.— Vice-President,  MOSES  HALLETT. 

Local  Council,  (iEO.  J.  BOAL,  HUGH  BUTLER,  W.  8. 
DECKER,  CHAS.  J.  HUGHES,  Jr.,  PLATT  ROG- 
ERS, J.  B.  BISSELL. 

Connecticut. — Vice-President,  Lyman  D.  Brewster. 

Local  Council,  WASHINGTON  F.  WILLCOX,  LEWIS 
E.  STANTON,  TALCOTT  H.  RUSSELL,  WILLIAM 
HAMERSLEY,  CHAHLES  E.  SEARLS. 

Delaware.— Vice-President,  GEORGE    GRAY. 

Local  Council,  GEORGE  H.  BATES,  WILLARD 
SAULSBURY,  Jr.,  ALFRED  P.  ROBINSON. 

District  op  Columbia.— Vice-President,  TALLMADGE  A.  LAMBERT. 

Local  Council,  J.  HUBLEY  ASHTON,  CHAS.  C.  LAN- 
CASTER, JAMES  G.  PAYNE,  HENRY  WISE  GAR- 
NETT,  WM.  A.  MELOY. 

Florida. — Vice-President. 

Local  Council,  BENJ.  S.  LIDDON,  JAMES  R. 
CHALLEN. 
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^Georgia.— Vice-President,  N.  J.  HAMMOND. 

Local  Council,  FRAN^  H.  MILLER,  HENRY  JACK- 
SON, P.  W.  MELDRIM,  FLEMING  G.  Du  BIG-. 
NON,  WALTER  B.  HILL. 

Illinois.— Vice-President,  THOMAS  DENT. 

Local  Council,  JOHN  W.  GARY,  EDWIN  BURRITT 
SMITH,  HARVEY  B.  HURD,  JAMES  H.  RAY- 
MOND, BURTON  HANSON,  MYRON  H.  BEACH, 
E.  B.  SHERMAN. 

iTOLiNA.— Vice-President,  BENJAMIN  HARRISON. 

Local  Council,  JOHN  R.  WILSON,  JOHN  M.  BUTLER, 
CHARLES  W.  FAIRBANKS,  NATHAN  MORRIS. 

Iowa.— Vice-President,  EMLIN  McCLAIN. 

Local  Council,  A.  B.  CUMMINS,  JOHN  F.  DUNCOMBE, 
A.  J.  McCRARY,  F.  B.  DANIELS. 

Kansas— Vice-President,  JOHN  D.  MILLIKEN. 

Local  Council.  J.  H.  GILLPATRICK,  WM.  C.  PERRY, 
CHA8.  B.  SMITH,  CHAS.  S.  GLEED,  F.  P.  HARK- 

NESS. 

Kentucky.— Vice-President,  JAMES  S.  PIRTLE. 

Local  Council.— E.  F.  TRABUE,  H.  L.  STONE.  GEO. 
M.  DAVIE,  B.  F.  BUCKNEK,  W.  J.  HENDRICK, 
C.  S.  SCOTT. 

LowsiANA.- Vice-President,  THOMAS  J.  SEMMES. 

Local  Council,  F.  P.  POCHE,  E.  B.  KRUTTSCHNITT; 
GEORGE  DENEGRE,  HENRY  C.  MILLER,  GEO. 
H.  THEARD. 

Maine.— Vice-President,  F.  A.  WILSON. 

Local  Council,  CHARLES  P.  STETSON,  NATHAN 
CLEAVES,  CHARLES  F.  LIBBY. 

Maryland.— Vice-President.  A.  LEO  KNOTT. 

Local  Council.  GEORGE  WHITELOCK,  GEORGE  M.    , 
SHARP,    MICHAEL    A.     MULLIN,    SKIP  WITH 
WILMEK,  R.  S.  ALBERT. 

Massachusetts.— Vice-President,  P.  EMORY  ALDRICH. 

Local  Council.  HORACE  W.  FULLER,  CHARLES  B. 
SOUTHARD,  BABSON  S.  LADD,  LAURISTON  L. 
SCAIFE,  CHESTER  C.  CONANT. 
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Michigan.— Vice-President.  THOMAS  J.  O'BRIEN. 

Local  Council,  H^NRY  M.  DUFFIELD,  LEVI  T. 
GRIFFIN,  HERBERT  L.  BAKER,  GEORGE  P. 
WANTY,  T.  A.  E.  WEADOCK. 

Minnesota.— Vice-President.  HIRAM  F.  STEVENS. 

Local  Council,  WVf.  J.  HAHN,  WALTER  H.  SAN- 
BORN, W.  C.  WILLISTON. 

Mississippi.— Vice-President,  CHARLES  B.  HOWRY. 

Local  Council,  R.  A.  HILL,  W.  H.  SIMS,  LOCK  E. 
HOUSTON. 

Missouri.— Vice-President,  SHEPARD  BARCLAY. 

Local  Council,  JOHN  E.  McKEIGHAN,  CHARLES 
CLAFLIN  ALLEN,  FREDERIC  N.  JUDSON,  CHA8. 
NAGEL,  ADIEL  SHERWOOD,  GARDINER  LA- 
THROP,  JAMES  HAGERMAN,  NOAH  M.  GIVAN. 

Montana.— Vice-President,  WILBUR  F.  SANDERS. 

Nebraska.— Vice-President,  JAMES  M.  WOOLWORTH. 

Local  Council,  CFL\S.  F.  MANDERSON,  N.  S.  HAR- 
WOOD,  CHARLES  J.  GREENE,  EXPERIENCE 
ESTABROOK. 

New  Hampshire.— Vice-President,  JOHN  F.  COLBY. 

Local  Council.  DAVID  CROSS,  FRANK  S.  STREETER. 
CHAS.  W.  HOITT. 

New  Jersey.— Vice  President,  CHi^RLES  BORCHKHLING. 
.  Local  Council,  ANTHONY  Q.  KEASBEY,  SAMUEL  H, 

GREY,  J.  G.  SHIPMAN,  J.  FRANK  FORT. 

New  York.— Vice-President,  ROBERT  D.  BENEDICT. 

Local  Council,  AUSTEN  G.  FOX,  EDWARD  F.  BUL- 
LARD,  ORLANDO  B.  POTTER,  CHAS.  A.  PEA- 
BODY,  W.  MORTON  GRINNELL,  EGBERT  WHIT- 
TAKER,  A.  V.  W.  VAN  VECHTEN,  CHARLES  L. 
LAMBERTON. 

North  Carolina.— Vice-President,  JOHN  L.  BRIDGER3. 

Ohio.— Vice-President,  JOEL  W.  TYLER. 

Local  Council,  J.  F.  BURKET,  JOHN  J.  HALL,  LOUIS 
H.  PIKE,  JOHN  D.  SULLIVAN,  ELAM  FISHERr 
WM.  E.  TALCOTT,  ISAAC  PILLARS. 

Oregon.— Vice-President  M.  P.  DEADY. 
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Pennsylvania.— Vice-President,  GEORGE  B.  KULP. 

Local  Council,  ROBERT  E.  MONAGHAN,  HENRY 
BUDD,  MORTON  P.  HENRY,  HAMPTON  L  OAR- 
SON,  SAMUEL  WAGNER,  GEO.  W  .  GUTHRIE, 
HENRY  W.  PALMER. 

Rhode  Island.— Vice-President.  JAMES  TILLINGHAST. 

Local  Council,  JOSEPH  C.  ELY,  DARIUS  BAKER, 
WM.  G.  ROELKER. 

South  Carolina.— Vice-President,  GEO.  LAMB  BUIST. 

Local  Council,  B.  L.  ABNEY,  J.  F.  J.  CALDWELL, 
C.  A.  WOODS. 

South  Dakota.— Vice-President,  J.  W.  WRIGHT. 

Tennessee.- Vice-President,  ED.  BAXTER. 

Local  Council,  H.  H.  LURTON,  R.  F.  JACKSON.  M.  T. 
BRYAN,  J.  S.  PILCHER,  W.  H.  WASHINGTON. 

Texas.— Vice-President,  T.  N.  WAUL. 

Local  Council,  J.  H.  McLEARY. 

Vermont.— Vice-President,  S.  C.  SHURTLEFF. 

Local  C  ouncil,  WILLIAM  E.  JOHNSON,  ELIHU  B. 
TAFT. 

Virginia.— Vice-President,  THOMAS  NELSON  PAGE, 

Local  Council,  WM.  J.  ROBERTSON,  WM.  R.  McKEN- 
NEY,  ALFRED  P.  THOM,  CHARLES  A.  GRAVES, 
THEODORE  S.  GAKNE'^TT,  S.  GRIFFIN,  M.  M. 
GILLIAM,  JAMES  LYONS,  LEGH  R.  PAGE. 

Washington.— Vice-President,  CHARLES  E.  SHEPARD. 

West  Virginia.— Vice  President,  W.  W.  VAN  WINKLE. 

Local  Council,  JOHN  A.  HUTCHINSON,  E.  L.  BUTT- 
RICK. 

Wisconsin.— Vice-President,  ALFRED  L.  CARY. 

Local  Council,  JAMES  G.  FLANDERS,  WM.  H.  SEA- 
MAN, BREESE  J.  STEVENS,  PHILO  A.  ORTON, 
W.  C.  SILVERTHORN,  JOHN  C.  SPOONER. 

Wyoming.— Vice-President,  JOHN  A.  RINER. 

Local  Council,  CHARLES  N.  POTTER.  JOHN  W. 
LACEY. 


STANDING    COMMITTEES. 


1892-1893. 


Jurisprudence  and  Law  Be  form. 

GEORGE  TUCKER  BISPHAM,  Philadelphia,  Penn^WaniiL 
JOHN  M.  BUTLER,  Indianapolis,  Indiana. 
J.  M.  DICKINSON,  Nashville,  Tennessee. 
SAMUEL  F.  HUNT,  Cincinnati,  Ohio. 
E.  B.  SHERMAN,  Chicago,  Illinois. 


Judicial  Administration  and  Remedial  Procedure. 

WALTER  B.  HILL,  Macon,  Georgia. 
ROBERT  D.  BENEDICT,  New  York.  New  York. 
JOHN  W.  CARY,  Chicago,  Illinois. 
JAMES  S.  PIRTLE,  Louisville,  Kentucky. 
THOMAS  DENT,  Chicago,  Illinois. 


Legal  Education  and  Admission  to  the  Bar. 

WILLIAM  G.  HAMMOND,  St.  Louis,  Missouri. 

SAMUEL  WILLISTON,  Boston,  Massachusetts. 

GEORGE  M.  SHARP,  Baltimore,  Maryland. 

HENRY  WADE  ROGERS,  Evanston,  Illinois. 

J.  HUBLEY  ASUTON,  Washington,  District  of  Columbia. 


Commercial  Law. 

GEORGE  A.  MERCER,  Savannah,  Georgia. 

SAMUEL  WAGNER,  Philadelphia,  Pennsylvania. 

A.  Q.  KEASBEY,  Newark,  New  Jersey. 

CHARLES  W.  CLIFFORD,  New  Bedford,  Massachusetts. 

HENRY  C.  TOMPKINS,  Montgomery,  Alabama. 
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Intebnational  Law. 

GEORGE  H.  BATES,  Wilmington,  Delaware. 

J.  M.  WOOL  WORTH,  Omtha,  Nebraska. 

R.  M.  VENABLE   Baltimore,  Maryland. 

EVERETT  P.  WHEELER   New  York.  New  York.  ' 

MARTIN  D.  FOLLETT,  Marietta,  Ohio. 

Publications. 

RICHARD  VAUX,  Philadelphia,  Pennsylvania. 

N.  J.  HAMMOND,  Atlanta,  Georgia. 

WILLIS  VAN  DEVANTER,  Cheyenne,  Wyoming. 

JAMES  LYONS,  Richmond,  Virginia. 

JAMES  BRADLEY  THAYER,  Cambridge,  Massachusetts. 

Grievances. 

8.  FERGUSON  BEACH,  Alexandria,  Virginia. 
HENRY  B.  ATHERTON,  Nashua,  New  Hampshire. 
HENRY  E.  YOUNG,  Charleston,  South  Carolina. 
CHARLES  MONROE,  Los  Angeles,  California. 
JOHN  F.  DUNCOMBE,  Fort  Dodge,  Iowa. 

Obituaries. 

EDWARD  OTIS  HINKLEY,  Baltimore,  Maryland. 
FRANCIS  LACKNER,  Chicago,  lUinois. 
CHARLES  CLAFLIN  ALLEN,  St.  Louis,  Missouri. 

Award  of  Medal. 

JOHN  RANDOLPH  TUCKER,  Lexington,  Virginia. 

Chairman,  ex  officio. 
JAMES  O.  BROADHEAD,  St.  Louis,  Missouri. 
BENJAMIN  H.  BRISTOW,  New  York,  New  York. 
EDWARD  J.  PHELPS,  Burlington,  Vermont. 
ALEXANDER  R.  LAWTON,  Savannah,  Georgia. 
CORTLANDT  PARKER,  Newark,  New  Jersey. 
WILLIAM  ALLEN  BUTLER,  New  York,  New  York. 
THOMAS  J.  SEMMES,  New  Orleans.  Louisiana. 
GEORGE  G.  WRIGHT,  Des  Moines,  Iowa. 
DAVID  DUDLEY  FIELD,  New  York,  New  York. 
HENRY  HITCHCOCK,  St.  Louis.  Missouri. 
SIMEON  E.  BALDWIN,  New  Haven,  Connecticut. 
JOHN  F.  DILLON,  New  York,  New  York. 


SPECIAL  COMMITTEES. 


Committee  on  Form  op  Bill  of  Lading. 

MORTON  P.  HENRY,  Philadelphia,  Pennsylvania. 
THOMAS  J.  SEMMES,  New  Orleans,  Louisiana. 
FREDERIC  N.  JUDSON,  St.  Louis,  Missouri. 
CHARLES  A.  PEABODY,  New  York,  New  York. 
WILLIAM  ALLEN  BUTLER.  New  York,  New  York. 


Committee  on  Salaries  op  Federal  Judges. 

JOHN  F.  DILLON,  New  York,  New  York. 
SKIPWITH  WILMER,  Baltimore,  Maryland. 
JAY  L.  TORREY,  St.  Louis,  Missouri. 


Committee  on  Classipication  op  the  Law. 

W.  B.  HORNBLOWER,  New  York,  New  York. 
EMLIN  Mc€LAIN,  Iowa  City,  Iowa. 
E.  T.  MERRICK,  Jr.,  New  Orleans,  Louisiana. 
BURR  W.  JONES,  Madison,  Wisconsin. 


Committee  on  Indian  Legislation. 

JOHN  B.  SANBORN,  St.  Paul,  Minnesota. 
WILLIAM  B.  HORNBLOWER,  New  York,  New  York. 
JAMES  BRADLEY  THAYER,  Cambridge,  Massachusetts. 


Committee  on  Uniform  State  Laws,  etc. 

LYMAN  D.  BREWSTER,  Chairman,  Danbury,  Connecticut. 

D.  8.  TROY,  Montgomery,  Alabama. 

M.  M.  COHN,  Little  Rock,  Arkansas. 

ROBERT  Y.  HAYNE,  San  Francisco,  California. 
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GEORGE  J.  BOAL,  Denver,  Colorado. 

IGNATIUS  C.  GRUBB,  Wilmington,  Delaware. 

HENRY  WISE  GARNETT,  Washington,  District  of  Columbia. 

R  W.  WILLIAMS.  Tallahassee.  Florida. 

P.  W.  MELDRIM.  Savannah,  Georgia. 

EDWIN  BURRITT  SMITH,  Chicago,  Illinois. 

W.  P.  FISHBACK,  Indianapolis,  Indiana. 

EMLIN  McCLAIN  Iowa  City,  Iowa. 

GEORGE  R.  PECK,  Topek»,  Kansas. 

GEORGE  M.  DAVIE,  Louisville.  Kentucky. 

ERNEST  B.  KRUTTSCHNITT,  New  Orieans,  Louisiana. 

A.  A.  STROUT,  Portland,  Maine. 
SKIPWITH  WILMER,  Baltimore.  Maryland. 
LEONARD  A.  JONES,  Boston,  Massachusetts. 
T.  J.  O'BREIN,  Grand  Rapids,  Michigan. 
GEORGE  B.  YOUNG.  St.  Paul,  Minnesota. 
R.  A.  HILL,  Oxford.  Mississippi. 
GARDINER  LATHROP,  Kansas  City.  Missouri. 
W.  F.  SANDERS,  Helena,  Montana. 

JAMES  M.  WOOL  WORTH,  Omaha,  Nebraska. 

JAMES  F.  COLBY, Hanover,  New  Hampshire. 

R.  WAYNE  PARKER.  Newark,  New  Jersey. 

GEORGE  HOADLY,  New  York,  New  York. 

JOHN  L.  BRIDGE  RS,  Tarboro,  North  Carolina. 

CHARLES  C.  BALDWIN,  Cincinnati.  Ohio. 

M.  P.  DEADY,  Portland,  Oregon. 

HAMPTON  L.  CARSON,  Philadelphia,  Pennsylvania. 

JAMES  TILLINGHAST,  Providence,  Rhode  Island. 

H.  E.  YOUNG,  Charleston,  South  Carolina. 

J.  W.  WRIGHT,  Clark,  South  Dakota. 

B.  M.  ESTES,  Memphis,  Tennessee. 

J.  H.  McLEARY,  San  Antonio,  Texas. 
NORMAN  PAUL,  Woodstock,  Vermont. 
JAMES  LYONS,  Richmond,  Virginia. 
J.  A.  HUTCHINSON,  Parkersburg,  West  Virginia. 
BRADLEY  G.  SCHLEY.  Milwaukee,  Wisconsin. 
JOHN  W.  LACEY,  Cheyenne,  Wyoming. 


ALPHABETICAL  LIST  OF  MEMBERS. 

1892-1393. 


Abbott,  Austin, New  York,  N.  Y. 

Abbott,  Everett  V., New  York,  N.  Y. 

Abbott,  Nathan, Boston,  Mass. 

Abert,  William  Stone       Washington,  D.  C. 

Abney,  B.  L., Columbia,  S.  C. 

Adam$s  KB., St.  Louis,  Mo. 

Adams,  Samuel  B., Savannah,  Ga. 

Adams,  Walter, So.  Framingham,  Maas.- 

Akin,  John  W., Cartereville,  Ga. 

Albert,  Richard  8., Baltimore,  Md. 

Aldrich,  Charles  H., Chicago,  111. 

Aldrich,  p.  Emory, Worcester,  Mass. 

Aldrich,  Robert, Barnwell,  S.  C.   . 

Alexander,  Julian  J., Baltimore,  Md. 

Allen,  Charles  Claflin,      ...  ...  St.  Louis,  Mo. 

Allen,  Frank  D  •, ...  Boston,  Mass. 

Ali^n,  Horace  G., Boston,  Mass. 

Allen,  M.  T., Boston,  Mass. 

Allen,  Robert,  Jr., Red  Bank,  N.  J. 

Allison,  Andrew, Nashville,  Tenn. 

Altgeld,  John  P., Chicago,  111. 

Ames,  James  Barr, Cambridge,  Mass. 

Andrews,  James  P.,      Hartford,  Conn. 

Angell,  Walter  F Providence,  R.  I. 

Appleton,  Frederick  H., Bangor,  Me. 

Appleton,  JohnH., Boston,  Mass. 

Arnold,  Michael, Philadelphia,  Pa. 

Ashley,  Henry  D., Kansas  City,  Mo. 

Ashton,  J.  HuBLEY, Washington,  D.  C. 

AsPiNWALL,  William,      Boston,  Mass. 

Atherton,  Henry  B.,       Nashua,  N.  H. 

Atherton,  Thomas  H  , ....  Wilkesbarre,  Pa. 

Austin,  Leverett  N., Hartford,  Conn. 

Austin,  R.  N., Milwaukee,  Wis- 

AvERY,  Frank  C, Ovid,  N.  Y. 
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Ayer,  B.  F., Chicago,  111. 

Bacot,  T.  W  , Charleston,  S.  C 

Babr,  Georqe  F., Beading,  Pa. 

Bailet,  William  W., Nashua,  N.  H. 

Bakeb,  Ashley  D.  L., Gloveraville,  N.  Y. 

Baker,  Darius, Newport,  R.  I. 

Baker,  Herbert  L., Detroit,  Mich. 

Baldwin,  Augustus  C, Pontiac,  Mich. 

Baldwin,  Charles  C, Cleveland,  Ohio. 

Baldwin,  Robert  B Chicago,  111. 

Baldwin,  Simeon  E., .  New  Haven,  Conn. 

Baldwin,  William  D., :   .   .    .  Washington,  D.  C. 

Ball,  Dan.  H., •  Marqaette,  Mich. 

Bancroft,  Soix>n, Boston,  Mass. 

Barber,  Charles, Oshkosh,  Wis. 

Barclay,  Shepard, Jefferson  City,  Mo. 

Barnard,  Job, Washington,  D.  C. 

Barrow,  Pope, Athens,  G*. 

Bartlett,  Charles  L., Macon,  Ga. 

Bartlett,  John  P., New  Britain,  Conn. 

Bashfori>,3*  M., Madison,  Wis. 

Batchelder,  Charles  E., Portsmouth,  N.  H. 

Batcheller,  George  8.,  .   .    *   *   • Washington,  D.  C. 

Bates,  George  H., Wilmington,  Del. 

Bausman,  J.  W.  B., Lancaster,  Pa. 

Baxter,  Ei>., Nashville,  Tenn. 

Baxter,  William  M., Knoxville,  Tenn. 

Bayard,  Thomas  F., Wilmington,  DeL 

Beach,  Charles  F.,  Jr., New  York,  N.  Y. 

Beach,  Myron  H., Chicago,  111. 

Beach,  S.  FER(iUS0N, •  Alexandria,  Va. 

Bedford,  George  B., Wilkesbarre,  Pa. 

Bedlb,  Joseph  D., Jersey  City,  N.  J. 

Beeber,  Dimner, Philadelphia,  Pa. 

Beli-,  C.  U., Lawrence,  Mass. 

Bell,  Clark, New  York,  N.  Y. 

Benedict,  Robert  D,, New  York,  N.  Y. 

Benedict,  W.  8., New  Orleans,  La.. 

Bennett,  Edmund  H., Taunton,  Mass. 

Bennett,  John  R., Janesville,  Wis. 

Benton,  Daniel  L., Homellsville,  N.  Y. 

Benton,  Beubkn  C, Minneapolis,  Minn. 

Berry,  Walter  V.  R., Washington,  D.  C. 

BiGELow,  Melville  M., Boston,  Mass. 

Bingham,  Harry, Littleton,  N.  H. 
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Bird,  George  E •  Portland,  Me. 

Bird,  George  W, Madison,  Wis. 

BiscHOPF,  Henry,  Jr., New  York,  N.  Y. 

BisPHAM,  George  Tcjgker, ,    .   .    .   .  Philadelphia,  Pa. 

BissELL,  J.  B., Denver,  Col. 

BitAiR,  John  S., Washington,  D.  C. 

Blake,  John  W., Laramie,  Wyo. 

Black,  J.  C.  C, Augusta,  Ga. 

BoAL,  George  j., Denver,  Col. 

Bonaparte,  Charles  J., Baltimore,  Md. 

Bond,  Lester  L., Chicago,  111. 

Bond,  S.  E., Washington,  D.  C. 

Bonner,  J.  W., •  Nashville,  Tenn. 

Bonney,  C.  C, Chicago,  111. 

BoNNEV,  George  B., New  York,  N.  Y. 

Borcherling,  Charles, Newark,  N.  J. 

Bowers,  E.  J., Bay  St.  Louis,  Miss. 

Bowler,  BoAert  B., Cincinnati,  O. 

BoYCE,  John  J., Santa  Barbara,  Cal. 

Boyd,  Bobert  W., Darlington,  S.  C. 

Bradford,  Edward  G., Wilmington,  Del 

Bradley,  Charles, Providence,  R.  I. 

Bradwell  James  B., Chicago,  111. 

Bragg,  Edward  S., Fon  du  Lac,  Wis. 

Braman,  Grenyille  D., Boston,  Mass. 

Breaux,  G.  a., New  Orleans,  La. 

Breckinridge,  Wm.  C.  P., Lexington,  Ky. 

Bredin,  James, Pittsburgh,  Pa. 

Brewster,  Lyman  D., Danbury,  Conn. 

Brice,  Albert  G., New  Orleans,  La. 

Bridgers,  John  L., •  Tarboro,  N.  C. 

Briggs,  James  E., Rochester,  N.  Y. 

Briscoe,  Charles  H., Hartford,  Conn. 

Bristow,  Benjamin  H New  York,  N.  Y. 

Britton,  Alexander  T., Washington,  D.  C. 

Broadhead,  James  O., St.  Louis,  Mo. 

3R00KS,  Francis  A., Boston,  Mass. 

Brown,  Addison, New  York,  N.  Y. 

Brown,  Chapin, •  .    .    .  •    ...  Washington,  D.  C. 

Brown,  George  W Darlington,  S.  C. 

Brown,  Henry  B., Washington,  D.  C. 

Brown,  John  Douglass,  Jr.  , Philadelphia,  Pa. 

Browning,  Frank  T., Washington,  D.  C. 

Bruno,  Richard  M., New  York,  N.  Y. 

JBrush,  Charles  H., New  York,  N.  Y. 
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Bbtan,  Malachi  T., Nashville,  Tenn. 

Buchanan,  J'ames, Trenton,  N.  J. 

BucKNER,  B.  F., Louisville,  Kj, 

BuDD,  Henbt, Philadelphia,  Pa. 

BuiST,  George  Lamb, Charleston,  S.  C. 

BuiiLARD,  E.  F., Saratoga  Springs,  N.  Y. 

BuLiiOCK.  A.  G., Worcester,  Mass. 

BUMPUS,  Everett  C, Boston,  Mass. 

BuRDETT,  Everett  W., Boston,  Mass. 

Burke,  Finley,      Council  Bluffs,  la. 

Burke,  John  C, Lowell,  Mass. 

Burke,  John  F., Milwaukee,  Wis. 

BuRKET,  Jacob  F., Findlay,  O. 

Burnett,  Henry  L., New  York,  N.  Y. 

Burnett,  William  H., Philadelphia,  Pa. 

Burnham,  Henry  E.,. Manchester,  N.  H. 

Burnham,  Hugh  L., Chicago,  111. 

Burnham,  Telford, Chicago,  111. 

Burns,  Charles  H., Wilton,  N.  H. 

Burns,  George  J., Ajer,  Mass. 

Burton,  Bobebt  A., Washington,  D.  C. 

Bushnell,  Allen  B., Madison,  Wis. 

Butler,  Benjamin  F., Lowell,  Mass. 

Butler,  Charles, New  York,  N.  Y. 

Butler,  Charles  Henry, New  York,  N.  Y. 

Butler,  Hugh, Denver,  Col. 

Butler,  John  M., Indianapolis,  Ind. 

Butler,  Noble  C, Indianapolis,  Ind. 

Butler,  William  Allen, New  York,  N.  Y. 

Butler,  William  Allen,  Jr., New  York,  N.  Y. 

BuTTRiCK,  E.  L., Charleston,  W.  Va. 

BuTZ,  Otto  C, Chicago,  111. 

Caldwell,  J.  F.  J., Newbury,  8.  C. 

Calhoon,  S.  S., Jackson,  Miss. 

Calhoun,  Patrick, Atlanta,  Ga. 

Callahan,  Ethelbert, Robinson,  111. 

Calvin,  Delano  C, New  York,  N.  Y. 

Camp,  E.  C, Knoxville,  Tenn. 

Campbell,  Lemuel  B., Nashville,  Tenn. 

Carroll,  William  H., Memphis,  Tenn. 

Carson,  Hampton  L., Philadelphia,  Pa. 

Carter,  James  C, New  York,  N.  Y. 

Carusi,  Eugene, Washington,  D.  C. 

Caruth,  George  William, Little  Bock,  Ark. 

Carey,  Charles  H., Portland,  Oregon. 
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Cabver,  Eugene  P., Boston,  Mass. 

Caby,  Alfrep  L., Milwaukee,  Wis. 

Gary,  John  W., 1  hic«go,  III. 

Cass,  George  W., Chicago  HI. 

Gate,  Albion, Chicago,  III. 

Chadboubne,  Thomas  L., Houghton,  Mich. 

Ghallen,  James  B., Jacksonville,  Fla. 

GHAMBERiJkiN,  D.  H., Kew  York,  N.  Y. 

GHAMPL.IN,  John  W., Grand  Kapids,  Mich. 

Champion,  Samuel  A., Nabhville,  Tenn. 

Ghamplin,  Edqar  B., Boston,  Mass. 

Chandler,  Alfred  D., Boston,  Mass. 

Chablton,  Walteb  G., Savannah,  Ga. 

Chase,  Geobob, New  York,  N.  Y. 

Clabk,  Gaylord  B., Mobile,  Ala. 

Glabk,  I.  B., Boston,  Mass. 

Clark,  James  Gabdneb, New  Haven,  Conn. 

Glabk,  Thomas  Allen, Albany,  N  Y. 

Clabke,  Mabshall  J., Atlanta.  Ga. 

Clarki::,  Thomas  William, Boston.  .Mass. 

Clayton,  H.  D., Eufuula,  Ala. 

Cleaves,  Nathan, Portland,  Me. 

Clementson,  George, Lanciister.  Wis. 

Clifford,  Charles  W New  Bedford,  Mass. 

Clinton,  Henry  L., >ew  York,  N.  Y. 
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Wbight,  Boykin,  .   .  Augusta,  Ga. 

Wbight,  Geobob  G., ' Des  Moines,  la. 

Wbight,  J.  W., Clark,  S.  D. 

Young,  Geobge  B., St.  Paul,  Minn. 

Young,  George  B„ Dayton,  O. 

Young,  Henby  E., Charleston,  8.  C. 


MEMBERS-AUGUST,  1892-1893. 


I 


ALABAMA. 


Glabk,  Gaylord  B., Mobile, 

Clayton,  H.  D., Eufaula. 

London,  Alexander  T., Birmingham. 

MgOlellan,  Thomas  N., Montgomery. 

Russell,  Edwabdi  L., Mobile. 

Sayre,  T.  Scott, Montgomery. 

Semple,  Henry  C, ^ Montgomery. 

Smith,  Luther  R.,       Mt  Sterling. 

Taliaferro,  Edwin  T., Birmingham. 

Tompkins,  Henry  C, Montgomery. 

Troy,  D.  S., Montgomery. 

Watts,  Thomas  H.,  Jr., Montgomery. 

WiLLETT,  Joseph  J., Anniston. 


ARKANSAS. 


Caruth,  George  William, Little  Rock. 

CoHN,  M.  M., Little  Rock. 

Du  Val,  Ben.  T., Fort  Smith. 

Horner,  John  J., Helena. 

Rose,  U.  M., Little  Rock. 

Thweatt,  p.  0., Helena. 


CALIFORNIA. 


BoYGE,  John  J., Santa  Barbara. 

Fuller,  George, •   •  •    ....  San  Diego. 

Gibson,  James  A., San  Diego. 

Hayne,  Robert  Y., San  Francisco. 

Monroe,  Charles, Los  Angeles. 

McDonald,  J.  Wade, San  Diego. 

Otis,  George  E., '.    .  San  Bernardino. 

PoLLASKY,  Marcus, •  Fresno. 

Redding,  Joseph  D., San  Francisco. 

Titus,  H.  L., San  Diego. 

White,  Stephen  M., Los  Angeles. 

WiTHiNGTON,  David  L., San  Diego. 

Works,  John  D., San  Diego. 
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COLORADO. 


BissELL,  J.  B., Denver. 

BoALy  Georqe  J., Denver. 

BuTLEB,  HuoH, Denver. 

Decker,  Westbrook  S., Denver. 

Hallett,  Mosbb, ...  Denver. 

HELUf  Joseph  C,  .   .   .   : Denver. 

HoBSON,  Henby  W., Denver. 

HuoHKS,  Charles  J.,  Jb., Denver. 

BoQEBs,  Platt Denver. 

Rose,  Samuel  P., Denver. 

Telleb,  Willabd, Denver. 

Wells,  E.  T., Denver. 


CONNECTICUT. 


Andbews,  James  P., Hartford. 

AusTm,  Levebett  N., '  .    .    .  Hartford. 

Baldwin,  Simeon  E., New  Haven. 

Babtlett,  John  P., New  Britain. 

Bbewsteb,  Lyman  D., •.  Danbury. 

Bbiscoe,  Chables  H., Hartford. 

Clabk,  James  Gardner, New  Haven. 

Cole,  Charles  J., Hartford. 

CoNANT,  Geobqe  A., Hartford. 

CuLYEB,  M.  Eugene, Middletown. 

CuBTis,  Julius  B Stamford. 

Demino,  Lucius  P., New  Haven. 

Egglsbton,  Abthub  F., Hartford. 

Gageb,  Edwin  B., • Birmingham. 

Gboss,  Chables  E., Hartford. 

Hai^ey,  Jebebhah, Norwich. 

Hamebsley,  William, Hartford. 

Habbison,  Lynde, New  Haven. 

HuBLBUTT,  J.  Belden, Norwalk. 

Hyde,  Alvan  P., Hartford. 

Hyde,  William  W., Hartford. 

Jennings,  John  J., Bristol. 

Kellogg,  Stephen  W., Waterbury. 

Knapp,  Howabd  H., Bridgeport 

LocKWooD,  David  B., Bridgeport. 

Markham,  Daniel  A., Hartford. 

Morris,  Dwight, Bridgeport. 

Raynolds,  Edward  V., New  Haven. 

Bobbins,  Edward  D., Hartford. 
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CONNECTICUT.— Continued. 

EobebtscJn,  a.  Heaton, New  Haven. 

Russell,  Talcott  H., New  Haven. 

ScopiELD,  Edwin  L., .  Stamford. 

Scott,  Howard  B., Danbury. 

Searls,  Charles  E., Pntoam. 

Sperry,  Louis, Hartford. 

Stanton,  Lewis  R, Hartford. 

TowNSBND,  William  K., New  Haven. 

Warner,  Donald  T., .  Salisbury. 

Watrous,  George  D., New  Haven. 

Welch,  Gideon  H., Torrington. 

Wheeler,  George  W., Bridgeport. 

WiLLcox,  W.  F. Deep  River. 

Woodruff,  George  M., Litchfield. 

DELAWARE. 

Bates,  George  H„ Wilmington. 

Bayard,  Thomas  F., Wilmington. 

Bradford,  Edward  G., Wilmington. 

CoMEGYS,  Joseph  P., .  Dover. 

Gray,  George, Wilmington. 

Grubb,  Ignatius  C, .Wilmington. 

HiGGiNS,  Anthony, Wilmington. 

Hilles,  William  S., Wilmington. 

HoFFECKER,  James  H.,  Jr., Wilmington. 

Lore,  Charles  B., Wilmington. 

Nicholson,  John  R., Dover. 

Porter,  Willard  Hall, Wilmington. 

Robinson,  Alfred  P., Georgetown. 

Saulsbury,  Willard,  Jr., Wilmington. 

Wales,  Leonard  E., Wilmington. 

DISTRICT  OF  COLUMBIA. 

Abert,  William  Stone, Washington. 

AsHTON,  J.  IIubley, Washington. 

Baldwin, William D.,  .    .   .    .   : .Washington. 

Barnard,  Job, Washington. 

Batcheller,  George  8.,  .    .*••.....   .Washington. 

Berry,  Walter  V.  R., Washington. 

Blair,  John  S., Washington. 

Bond,  S.  R., Washington. 

Britton,  Alexander  T., Washington. 
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Bbown,  Chapin, ...  Washington. 

Brown,  Henby  B., Washington. 

Bbowniwg,  Fbank  T., .  Washington. 

BuBTON,  BoBEBT  A., '.   .  Washington. 

Cabusi,  Eugene, Washington. 

Cole,  C.  C, ...  Washington. 

Cotton,  John  B., Washington. 

Davk,  H.  E., Wasliington. 

Dean,  Mills, Washington. 

DuvALL,  Andbew  B., Washington. 

Eable,  Willlam  E., Washington. 

Edmonston,  William  E., Washington. 

Elliot,  Chas.  A., Washington. 

Fendall,  Reginald, Washington. 

Gabland,  Augustus  H., Washington. 

Gabnett,  Henby  Wise, Washington. 

•     GoBDON,  William  A., Washington. 

Hagneb,  Randall,      Washington. 

Hamilton,  Geobge  Eabnest, Washington. 

Henkle,  8.  S., Washington. 

HiNE,  Lemon  G.,  Washington. 

HoGE,  John  Blair, ...  Washington. 

King,  George  A., Washington. 

Lambebt,  Tallmadgb  a., Washington. 

Lancasteb,  Chables  C, Washington. 

Labneb,  John  B.,      Washington. 

Lee,  Blaib, Washington. 

Lewis,  R.  Bybd, Washington. 

Maddox,  Samuel, Washington. 

Meloy,  William  A., Washington. 

MiLLEB,  William  J., Washington. 

Mobbis,  M.  F Washington. 

MoBSE,  A.  PoBTER, Washington. 

Mubphy,  D.  F., ....  Washington. 

McCammon,  Joseph  K., Washington. 

McKenney,  William  A., Washington. 

McKnight,  David  A., Washington. 

Needham,  Chables  W., Washington. 

Payne,  James  G., Washington. 

Reeve,  Felix  A., Washington. 

Robinson,  Leigh, Washington. 

Sands,  F.  P.  B.,  . Washington. 

Selden,  John, Washington. 
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Smith,  Bichabd, Washington. 

ThomaS)  Sidney  T., Washington. 

Webb,  William  B., Washington. 

Wklls,  H.  H., Washington. 

Wilson,  Nathaniel, Washington. 

FLORIDA. 

Challen,  James  R., Jacksonville. 

LiDDON,  Ben.  S.,     Marianna. 

Williams,  R.  W., Tallahasssee. 

•GEORGIA. 

Adams,  Samuel  B., Savannah. 

Akin,  John  W., Cartereville. 

Babrow,  Pope, Athens. 

Bartlett,  Charles  L., Maoon.  , 

Black,  J.  C.  C, Augusta. 

Calhoun,  Patrick, Atlanta. 

Charlton,  Walter  G., Savannah. 

Clarke,  Marshall  J., Atlanta! 

Crovatt,  a.  J.,  .   . Brunswick. 

CuMMiNO,  JosEFH  B., Augusta. 

Cunningham,  Henbt  C, Savannah. 

DU  BioNON,  Fleming  G., Savannah. 

Erwin,  R.  G., Savannah. 

Estes,  Claud, Macon. 

Falligant,  Robert, Savannah. 

Garrard,  William, Savannah. 

Hammond,  N.  J., Atlanta. 

Hill,  Walter  B., Macon. 

Jackson,  Henry, Atlanta. 

Jones,  Charles  C,  Jr Augusta. 

Lawton,  Alexander  R., Savannah. 

Lawton,  Alexander  R.,  Jr., Savannah. 

Leaken,  William  R., Savannah. 

Mackall,  William  W.,  Jr., Savannah. 

Meldrim,  p.  W., Savannah. 

Mercer,  George  A., Savannah. 

Miller,  Frank  H., Augusta. 

Miller,  Wm.  K., Augusta. 

Newman,  Emile, ^avannah. 

Owens,  George  W., Savannah. 

Reebb,  William  M.,     Washington. 
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GEOEGIA.— Continued. 


Smith,  Hoke, Atlanta. 

Thomab,  Georqb  Dudley, Athens. 

Tompkins,  Henbt  B., Atlanta. 

Wright,  Botkin, Augusta. 


ILLINOIS. 


Aldrich,  Charles  H  , Chicago. 

Altgeld,  John  P., Chicago. 

Ayer,'B.  F., Chicago*^ 

Baldwin,  Robert  B., .  Chicago. 

Beach,  Mtron  H., Chicago. 

Bond,  Lester  L., Chicago. 

Bonnet,  C.  C, Chicago. 

Bradwell  James  B., Chicago. 

BuRNHAM,  Hugh  L., Chicago. 

Burnham,  Telford, Chicago. 

Butz,  Otto  C, Chicago. 

Callaha^n,  Ethelbert, Eobinson. 

Cart,  John  W., Chicago. 

Cass,  George  W., Chicago. 

Cate,  Albion, Chicago. 

Colby,  Francis  T., Chicago. 

Cooper,  John  S., .   .  Chicago. 

Crawford,  Andrew, Chicago. 

Dent,  Thomas, .   .  Chicago. 

Dunham,  Charles,    ....  Geneseo. 

Eastman,  Sidney  C. Chicago. 

Ennis,  Alfred, ....  Chicago. 

Fay,  J.  Edwards, Chicago. 

Fentress,  James, ....  Chicago. 

Field,  Heman  H., Chicago.. 

Fish,  John  T., Chicago. 

Flower,  James  M., Chicago.. 

Gartside,  John  M., Chicago. 

Gary,  Elbert  H  , Chicago. 

Gibbons,  John, Chicago. 

Gregory,  Stephen  S.,     Chicago. 

Hamline,  John  H., Chicago. 

Hammer,  D.  Harry, Chicago. 

Hanson,  Burton, .   .  Chicago. 

Harding,  George  F., Chicago. 

Hebard,  Frederic  S., Chicago.. 

Higgins,  Van  Hollis, Chicago.. 
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HoLDOM,  Jessb, • Chicago. 

Holt,  Alfred  E., Chicago. 

Holt,  Charles  S., Chicago. 

HoRTON,  Oliver  H., C  hicago. 

HoYNE,  Philip  A., (  hicago. 

HuEY,  John  S., Chicago. 

Hfrd,  Harvey  B., Chicago. 

Jenkins,  Bobert  E,, C  hicago. 

Jewett,  John  N., Chicago. 

KiRBY,  Edward  P., •    .         Jacksonville. 

Koerner,  Gustave, Belleville. 

Kretzinqer,  George  W., (;hicago. 

Lackner,  Francis, Chicago. 

Lyman,  David  B., Chicago. 

Manning,  William  J., Chicago. 

Miller,  John  S., Chicago. 

Moses,  Adolph, Chicago. 

Palmer,  John  M.,  .   .    . Springfield. 

Payne,  John  Barton, Chicago. 

Prussing,  Eugene  E., Chicago. 

Raymond,  James  H., Chicago. 

Remy,  Curtis  H.,  .   : Chicago. 

EiNAKEB,  John  L, Carlinsville. 

Rogers,  Henry  Wade, Evanston. 

RuNNELLS,  John  S., Chicago. 

Sherman,  E.  B., Chicago. 

Smith,  Edwin  Burritt, Chicago. 

Smith,  Frank  J., Chicago. 

Tenney,  Daniel  K., Chicago. 

Thoman,  Leroy  D., Chicago. 

Trumbull,  Lyman, Chicago. 

TuTHiLL,  Richard  S., Chicago. 

Ullman,  Frederic, Chicago. 

Varnum,  Clark, ...  Chicago. 

VocKE,  William, Chicago. 

Wegg,  David  S., Chicago. 

Wile,  David  J., Chicago. 

WiLLARD,  George, .  C'hicago. 

WiLLiTS,  George  S., Chicago. 

INDIANA. 

Butler,  John  M., Indianapolis. 

Butler,  Noble  C,  .    .    .    .       Indianapolis. 

Fairbanks,  Chas.  W., Indianapolis. 
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INDIANA.— Continued. 


FiSHBACK,  W.  P., Indianapolis. 

Harrison,  Benjamin, Indianapolis. 

loLEHART,  John  £., .    .  £yansyille. 

Morris,  Nathan, Indianapolis. 

Satler,  Henrt  B., Huntington. 

Sayler,  Samuel  M., Huntington. 

Taylor,  R.  S., Fort  Wayne. 

Wilson,  John  B., Indianapolis. 


IOWA. 


Burke,  Finley,     Council  Blufis. 

Cummins,  A.  B., Des  Moines. 

Daniels,  Francis  B., Dubuque. 

Deery,  John Dubuque. 

DuNCOMBB,  John  F., Fort  Dodge. 

Guernsey,  Nathaniel  T., Des  Moines. 

Kauppman,  B.  F., Des  Moines. 

McClain,  Emun, Iowa  City. 

McCrary,  a.  J., Keokuk. 

Shiras,  Oliver  P., Dubuque. 

Wright,  George  G., Des  Moines. 


KANSAS. 


Dillon,  Hiram  P. Topeka. 

Garvbr,  T.  F., Salina. 

Gillpatrick,  J.  H., Leavenworth. 

Gleed,  Charles  S., Topeka. 

Harknebs,  F.  p., Clay  Center. 

Milliken,  John  D.,     MePherson. 

Peck,  George  R., Topeka. 

Perry,  William  C, Fort  Scott. 

Smith,  Charles  B., Topeka. 

Stillwell,  L., .....  Erie. 

Waggener,  Balie  p.,    .   .   .       Atchison. 


KENTUCKY. 


Breckinridge,  Wm.  C.  P., Lexington. 

BucKNER,  B.  F.,  .    .• Louisville. 

Davie,  George  M., Louisville. 

Goebel,  William, Covington. 

Hendrick,  W.  J., Frankfort. 

PiRTLE,  James  S.,  ^ Louisville. 

( 
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KENTUCKY.— Continued. 

Scott,  C.  Suydam, Lexington! 

Stone,  Henry  L., Louisville. 

SuDDUTH,  W.  A., Louisville. 

Trabue,  E.  F.. Louisville. 

Wilson,  Augustus  E., LouisviUe. 


* 


LOUISIANA. 


Benedict,  W.  S., New  Orleans. 

Breaux,  G.  A., New  Orleans. 

Brice,  Albert  G., New  Orleans. 

Dart,  Henry  P.i New  Orleans. 

DENix^RE,  George, .  New  Orleans. 

Deniigre,  Walter  D., New  Orleans. 

Farrar,  Edgar  H.,  . New  Orleans. 

FoRMAN,  Benjamin  Eice, New  Orleans. 

Hall,  Harry  H., New  Orleans. 

Howe,  W.  W., New  Orleans. 

Hunt,  Carleton, •    .  New  Orleans. 

Kelly,  Henry  B., New  Orleans. 

Kruttschnitt,  Ernest  B., New  Orleans. 

Legendre,  James, New  Orleans. 

Merrick,  Edwin  T.,     New  Orleans. 

Merrick,  Edwin  T.,  Jr., New  Orleans. 

Miller,  H.  C, New  Orleans. 

MgCaleb,  E.  Howard,     New  Orleans. 

McCloskey,  Bernard, New  Orleans. 

PocHi),  F.  P., New  Orleans. 

QuiNTERO,  Lamar  C, New  Orleans. 

EosT,  Emile, New  Orleans. 

Semmes,  Thomas  J., New  Orleans. 

Theard,  George  H., New  Orleans. 


MAINE. 


Appleton,  Frederick  H., Bangor. 

Bird,  George  E., Portland. 

Cleaves,  Nathan, Portland. 

Drew,  Franklin  M., Lewiston. 

Emery,  Lucillius  A., Ellsworth. 

Hale,  Clarence, Portland. 

Hamlin,  Charles, Bangor. 

Haskell,  Thomas  H  ,      ....  Portland. 

LiBBY,  Charles  F., Portland. 

Locke,  Joseph  A., Portland. 
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Peters,  John  A., Bangor. 

Stetson,  Charles  P., ,       ..    .  Bangor. 

Strout,  a.  a., ...  Portland. 

Strout,  Sewall  C, Portland. 

Symonds,  Joseph  W., ....  Portland. 

Wilson,  F.  A., Bangor. 

Woodward,  Charles  F.,  Bangor. 

Woodman,  Edward, Portland. 

MAKYLAND. 

Albert,  Richard  8., Baltimore. 

Alexander,  Julian  J., Baltimore. 

Bonaparte,  Charles  J., Baltimore. 

CowEN,  John  K., Baltimore. 

Cross,  E.  J.  D., Baltimore. 

Donaldson,  John  J., Bultiraore. 

Edwards,  Tryon  H., Hagerstown. 

Fisher,  William  A., Baltimore. 

Goodwin,  C.  femoELY, Baltimore. 

Gregg,  Maurice, Baltimore. 

GwiNN,  Charles  J.  M.,   .       ...  ...  Baltimore. 

HiNKLEY,  Edward  Otis, Baltimore. 

HiNKLEY,  John,     Baltimore* 

Hughes,  Thomas, Baltimore^ 

JoNES»  Isaac  D.,     Baltimore. 

Knott,  A.  Leo, Baltimore. 

Marshall,  Charles, Baltimore. 

Mason,  John  T.  (John  T.;Mason,  R,) Baltimore. 

Morris,  Thomas  J., Baltimore. 

MuLLiN,  Michael  A., Baltimore. 

MuNNiKHUYSEN,  HowARD, Baltimore. 

Rogers,  Robert  Lyon, Baltimore. 

Sharp,  George  M., Baltimore^ 

Stockbridoe,  Henry, Baltimore. 

Stockett  J.  Shaapp, ...  Annapolis* 

Venable,  Richard  M., Baltimore. 

WniTELOcK,  George, Baltimore. 

Williams,  Edward  Calvin, Baltimore. 

WiLMER,  Skipwith, Baltimore. 

MASSACHUSETTS. 

Abbott,  Nathan, Boston. 

Adams,  Walter, So.  Framingham* 

10 
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MASSACHUSETTS.— Continued. 

Aldrich,  p.  Emory,     Worcester. 

Allen,  Frank  I)., Boston. 

Allen,  Horace  G., Boston. 

Allen,  M.  T ....  .    .  Boeton. 

Ames,  James  Barr, .  Cambridge. 

Applbton,  John  H., Boston. 

AspiNWALL,  William, .  .  Boston. 

Bancroft,  Solon,  .    .  Boston. 

Bell,  C.  U., .  Lawrence. 

Bennett,  Edmund  H., Taunton. 

BiGBLOW,  MELVILLE  M., BostOU. 

Bbaman,  Grenville  D., Boston. 

Brooks,  Francis  A.,     .    .       Boston. 

Bullock.  A.  G.,  .    .       Worcester. 

Bumpus,  Everett  C, Boston. 

BuRDBTT,  Everett  W., Boston. 

Burke,  John  C,  ^.       .   .    .  Lowell. 

Burns,  George  J., Ayer. 

Butler,  Benjamin  F., Lowell. 

Carver,  Eugene  P., Boston. 

Champlin,  Edgar  E., Boston. 

Chandler,  Alfred  D.,  .....  .    .  Boston. 

Clark,  I.  E., •    .  Boston. 

Clarke,  Thomas  Willlam, Boston. 

Clifford,  Charles  W., New  Bedford. 

Coggan,  Marcellus, Boston. 

Collins,  Patrick  A., Boston. 

CoNANT,  Chester  C, Greenfield. 

CooLiDGB,  William  H., Boston. 

CoPELAND,  Alfred  M., .  Springfield. 

Corcoran,  John  W., Boston. 

Cotteb,  James  E.,     Boston. 

Crapo,  William  W., New  Bedford. 

Crocker,  George  Q., .    .      Boston. 

Cunningham,  Frederic .  Boston. 

Dabney,  L.  S., Boston. 

Dana,  William  S., .    .  Turner's  Falls. 

Davis,  John, Lowell. 

Davis,  Simon, Boston. 

Dean,  Benjamin, .  South  Boston. 

Dickinson,  M.  F.,  Jr., Boston. 

DiLLAWAY,  W.  E.  L., Boston. 

DoDOB,  Frederic,  .   .  ......  Boston. 

Elder,  Samuel  J., Boston. 
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Emery,  Woodward, Cambridge. 

Endicott,  Wm.  C, Salem. 

Ernst,  George  A.  O., Boston. 

Estabrook,  George  W.,      Boston. 

Everett,  William, Quincy. 

Fall,  George  Howard, Boston. 

Fields,  Samuel  T., Shelburne  Falls. 

Fish,  Frederick  P., Boston. 

Foster,  Alfred  D., Boston. 

Foster,  Reginald, Boston. 

French,  William  B., Boston. 

Fuller,  Horace  W., Boston. 

Gallagher,  Charles  T., Boston. 

Gargan,  Thomas  J., Boston. 

Gaston,  William, Boston. 

Goodwin,  Frank, Boston. 

Gray,  John  C, "    Boston. 

Hale,  George  S., Boston. 

Hall,  Bordman, Boston. 

Hammond,  John  C, Northampton. 

Hemenway,  Alfred, Boston. 

Hemenway,  George  L., Hopkinton. 

Hesseltine,  Francis  S.,  .  • Boston. 

Hilton,  G.  Arthur, Boston. 

Hooper,  Arthur  W., Boston. 

Hopkins,  W,  S.  B., Worcester. 

Howe,  Elmer  P., Boston. 

Hunt,  Freeman, Boston. 

HuRLBURT,  Henry  F., Lynn. 

Jennings,  Andrew  J.,  .       Fall  River. 

Johnson,  Benjamin  N., Boston, 

Jones,  Leonard  A., Boston. 

Keith,  Ira  B.,   .   .   .    .  • Lynn. 

Kellen,  William  V.,     Boston. 

Kennedy,  John  C, Boston. 

Keyes,  C.  G., Boston. 

Kingsbury,  Willis  A., S.  Framingham. 

Ladd,  Babson  S., Boston. 

Ladd,  Nath.  W., Boston. 

Lamb,  Samuel  O., Greenfield, 

Long,  John  D., Boston. 

Lord,  Arthur, Plymouth. 

Lowell,  John,    .' Boston. 


148  AMERICAN   BAR    ASSOCIATION. 
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Lyman,  Anson  M., Boston. 

Marshall,  Joshua  N., Lowell. 

Maxwell,  J.  Audley, Boston. 

Monroe,  William  A., Boston. 

Morse,  Godfrey, Boston. 

Morse,  Kobert  M., Boston. 

Myers,  James  J Boston. 

McEvoY,  John  W., Lowell. 

McIntire,  Charles  J., Cambridge. 

Parker,  Edmund  M., Boston. 

Paul,  Frank, Boston. 

PiLLSBURY,  Albert  E., Boston. 

Proctor,  Thomas  W., Boston. 

PcTNAM,  Henry  W., Bosion. 

Ranney,  Fletcher, Boston. 

BicHARDSoN,  George  F., Lowell. 

Richardson,  James  B Boston. 

Russell,  Charles  T.,  Jr., Cambridge. 

Russell,  William  G., Boston. 

Sawyer,  Alfred  P., Lowell. 

ScAiFE,  Lauriston  L., Boston. 

Schofield,  William, -    •   •  Boston. 

Sears,  Philip  H., Boston. 

Shattuck,  George  O., Boston. 

Shepard,  Harvey  N.,      Boston. 

Shurtleff,  William  S., Springfield. 

Smith,  Henry  Hyde, Bosion. 

Southard,  Charles  B., Boston. 

S PAULDING,  John,  -   '. Boston. 

Stearns,  George  M., Cliicopee. 

Stetson,  John  G., Boston. 

Stimson,  Frederic  J., Bosion. 

Storey,  Moorfield,     Boston. 

Storrow,  James  J., Boston. 

Swan,  William  W., Boston. 

SwASEY,  George  R., Boston. 
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Wheeler,  Jesse  F., Boston. 
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^VHITE,  Moses  P., Cambridge. 

Williams,  Charles  A., Boston. 

Williams,  David  W., Boston. 

WiLLisTON,  Samuel, ,  Boston. 

MICHIGAN. 

Baker,  Herbert  L., Detroit. 

Baldwin,  Augustus  C, Pontiac. 

Ball,  Dan.  H., •  Marquette. 

Chadbourne,  Thomas  L., Houghton. 

Champlin,  John  W., Grand  Bapids. 

Conely,  Edwin  F., Detroit. 

CoxELY,  John  D., Detroit. 

CooLEY,  Thomas  M., Ann  Arbor. 

CuTCHEON,  Sullivan  M., Detroit. 

Dickinson,  Don  M., Detroit. 

Ddffield,  Henry  M., Detroit. 

Fletcher,  Niram  A., Grand  Bapids. 

Griffin,  Levi  T., Detroit. 

HosMER,  George  S., Detroit. 

Keeney,  Willard  F., Grand  Rapids. 

Kent,  Charles  A., Detroit. 

Knowlton,  Jerome  C, Ann  Arbor. 

Meddaugh,  Elijah  W., Detroit. 

OBrien, Thomas  J., Grand  Rapids. 

Pendleton,  Edward  W., Detroit. 

Russell,  Alfred, Detroit. 

Russell,  W.  H.  H., Detroit. 

Wanty,  George  P., Grand  Rapids. 

Warner,  Carlos  E., Detroit. 

Weadock,  George  W., East  Saginaw. 

Weadock,  Thomas  A.  E., Bay  City. 

Wilson,  Charles  M., .  Grand  Rapids. 

WisNER,  Henry  C, Detroit. 
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Sanborn,  John  B., St.  Paul. 

Sanborn,  Walter  H., .    .  St.  Paul. 

Shaw,  John  M., .  Minneapolis. 

Springer,  J.  D., Minneapolis. 

Stevens,  Hiram  F., St.  Paul. 

Wenzell,  Henry  B.,    .    . St.  Paul. 

WiLLiSTON,  W.  C Bedwing. 

Wilson,  Thomas, Winona. 

Young,  George  B., St.  Paul. 

MISSISSIPPI. 

Bowers,  E.  J., Bay  St.  Louis. 

Calhoon,  S.  S.,       Jackson. 

Hill,  R  A., Oxford. 

Houston,  Look  E., Aberdeen. 

Howry,  Charles  B., Oxford. 

Montgomery,  W.  A., ....  Oxford. 

Sims,  W.  H., Columbus. 

Sullivan,  W.  V., Oxford. 

Thompson,  K.  H., Brookhaven. 

MISSOURI. 

Adams,  E.  B., St.  Louis. 

Allen,  Charles  Claflin, St.  Louis. 

Ashley,  Henry  D  , Kansas  City. 

Barclay,  Shepard, Jefferson  City. 

Broadhead,  James  O., St.  Louis. 

Cochran,  Alexander  G., St.  Louis. 

CosTE,  Paul  F., St.  Louis. 

Dobson,  Charles  L., Kansas  City. 

Donaldson,  William  R., .    .  •  St;  Louis. 

FULLERTON,  JoSEPH  S., St.  Louis. 

GiVAN,  Noah  M., Harrison ville. 

Hagerman,  Frank, Kansas  City. 

Hagerman,  James, Kansas  City. 

Hammond,  William  G., St.  Louis. 

Henderson,  J.  B., St.  Louis. 

Hitchcock,  Henry, St.  Louis. 
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JuDSON,  Frederick  N., St.  Louis. 
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Kehr,  Edward  C,       .St.  Louis. 

Kenna,  Edward  D., St,  Louis. 
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Lathrop,  Gardiner, Kansas  City. 

Lewis,  James  M S^.  Louis. 

Lionberger,  Isaac  H., ■    •   .St.  Louis. 

Ma  DILL,  George  A., .St.  Louis. 

Metcalfe,  Lyne  S.,  Jr., '.St.  Louis. 

McKeighan,  John  E., St.  Louis. 

Nagel,  Charles, .St.  Louis. 

Noble,  John  W., .St.  Louis. 

Pratt,  Wallace, Kansas  City. 

Sherwood,  Adiel, St.  Louis. 

Shields,  George  H., St.  Louis. 

Spencer,  Seldbn  P., St.  Louis. 

Taussig,  Charles  S., St.  Louis. 

Taussig,  James, St  Louis. 

Thompson,  Seymour  D., St.  Louis. 

ToRREY,  Jay  L., St.  Louis. 

WiTHROw,  James  E., St.  Louis. 


MONTANA. 


Sanders,  James  XJ., Helena. 

Sanders,  Wilbur  F., Helena. 

NEBRASKA. 

CowiN,  J.  C, Omaha. 

Estabrook,  Experience, Omaha. 

Greene,  Charles  J., Omaha. 

Harwood,  N.  S., Lincoln. 
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Webster,  John  L., Omaha. 

Wilson,  JIenry  H., Lincoln. 

WooLWORTH,  James  M., Omaha. 

NEW  HAMPSHIBE. 

Atherton,  Henry  B., Nashua. 

Bailey,  William  W., Nashua. 

Batchelder,  Charles  E., Portsmouth. 
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MiTCHEL,  John  M., Concord. 

Parsons,  Frank  N.,         Franklin. 

Spring,  John  L., /  .    .    .    .  .  Lebanon. 

SxREEtER,  Frank  S., Concord. 
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Allen,  Robert,  Jr., Red  Bank. 

Bedle,  Joseph  D., Jersey  City. 

BoRCHERLiNG,  Charles, Newark. 

Buchanan,  James, Trenton. 

Dickinson,  S.  Meredith, Trenton. 

Flemming,  James, Jersey  City 

Fort,  J.  Frank, Newark. 

Garretson,  A.  Q., Jersey  City. 

Goble,  L.  Spenceb, Newark. 

Grant,  Alexander,  Jr., Newark. 

Grey,  Samuel  H., Camden. 

Keasbey,  Anthony  Q., Newark. 

Keasbey,  Edward  Q., Newark. 

McCarter,  Thomas  N., Newark. 

McGrath,  John  A., ....  Jersey  City. 

Parker,  Cortlandt, Newark. 

Parker,  R.  Wayne,     .       Newark. 

Randolph,  Joseph  F., Jersey  City. 

Shipman,  J.  G., Belvidere. 

Taylor,  John  W.,  .    .  Newark. 

Teese,  Frederick  H., .  Newark. 

Terrell,  William  J., Burlington. 

Vreden  BURGH,  J  AMES  B., Jersey  City. 

Vroom,  Garrett  D.  W., Trenton. 

Weart,  Jacob, Jersey  City. 

Weeks,  William  R., Newark. 

Woodruff,  Robert  S., Trenton. 
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Bischofp,  Henry,  Jr., New  York. 

BoNNEY,  George  B New  York. 

Brigqs,  James  E., Rochester. 

Bristow,  Benjamin  H., New  York. 

Brown,  Addison, New  York. 

Bruno,  Richard  M., New  York. 

Brush,  Charles  H., New  York. 

BuLLARD,  E.  F., Saratoga  Springs. 

Burnett,  Henry  L., New  York. 

Butler,  Charles, New  York. 

Butler,  Charles  Henry, New  York. 

Butler,  William  Allen, New  York. 

Butler,  William  Allen,  Jr.,  ....  .      New  York. 

Calvin,  Delano  C, New  York. 

Carter,  James  C,  .    .    • New  York. 

Chamberlain,  D.  H., New  York. 

Chase,  George, New  York. 

Clark,  Thomas  Allen, Albany. 

Clinton,  Henry  L., New  York. 

Collier,  M.  D wight,    .       .  ...  New  York. 

Cook,  William  W., New  York. 

Crowell,  Charles  E.,     New  York. 

Cuming,  James  R., New  York. 

Davison,  Charles  A., .  New  York. 

Desty,  Robert, Rochester. 

Dickson,  Herbert  E., New  York. 

Dillon,  John  F., .  N.ew  York. 

Dos  Passos,  John  R., New  York. 

Doty,  Spencer  C, New  York. 

Dougherty,  J.  Hampden, New  York. 

Doyle,  Louis  F., New  York. 

Eaton,  Sherburne  B., New  York. 

EvARTS,  Wm.  M., ....      New  York. 

Fearonp,  George  H., New  York. 

Field,  David  Dudley, New  York. 
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Fleischmann,  Simon, Buffalo. 

Foster,  Booeb, .    .  New  York. 

Fox,  Austen  G., New  York. 

GooDHART,  Morris, New  York. 

Grinnell,  W.  Morton, New  York. 

Hawkesworth,  R.  W., New  York. 

Herendeen,  Edward  G,, Elmira. 

HoADLY,  George, New  ,York. 

Holt,  George  C, New  York. 

Hornblower,  Wilmam  B., New  York. 

Houston,  William  T., .  -    .  New  York. 

Hubbard,  Thomas  H., .  New  York. 

Ingalsbe,  Grenville  M.,    .  Sandy  Hill. 

Isaacs,  M.  S., New  York. 

Johnson,  Edgar  M., New  York. 

JoLiNE,  Adrian  H., .  New  York. 

Lamberxon,  C.  L., New  York. 

Leavitt,  John  Brooks, New  York. 

Lewis,  Charlton  T.,     .    .  New  York. 

Logan,  Walter  S.,    .    .    . .  New  York. 

Macfarland,  W.  W.,  ....  .  New  York. 

Mathews,  Albert, New  York. 

Moore,  John  B., ...  New  York. 

Moot,  Adelbert, Buffalo. 

Morgan,  Bollin  M., New  York. 

Myers,  Nathaniel, New  York. 

McCook,  John  J., New  York. 

Nash,  Stephen  P., New  York. 

Nichols,  George  L.,  Jr., New  York. 

NicoLL,  DeLancey, New  York. 

Olmstead,  D wight  H., New  York. 

Opdyke,  William  S., New  York. 

Ordronaux,  John, New  York. 

Otis,  A.  Walker, New  York. 

Parmenter,  Roswell  A., Troy. 

Peabody,  Charlis  a., New  York. 

Phelps,  William  Walter, New  York. 

Pierce,  Winslow  S., New  York. 

Potter,  Frederick, New  York. 

Potter,  Orlando  B., New  York. 

Prime,  Ralph  E., Yonkers. 

Pryor,  Roger  A., New  York. 

Rogers,  Sherman  S., Buffalo. 
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Ropes,  Charles  H.  , New  York. 

ScHooNMAKEB,  AUGUSTUS, Kingston. 

Sbwell,  Robert,  .  New  York. 

Shack,  Ferdinand, New  York. 

.    Shepabd,  Elliott  F., New  York. 

Smith,  Nej^on, New  York. 

Speir,  Gilbert  M.,  Jr., New  York. 

Sprauge,  E.  C, .  Buffalo. 

Sterne,  Simon, ...  New  York. 

Stickney,  Albert, New  York. 

Stiles,  Sumner  B., New  York. 

Stillm AN,  Thomas  E  , New  York. 

Taggart,  Rush, New  York. 

Taylor,  John  P.,      New  York. 

Terrill,  H.  L .    .  New  York. 

Todd,  A.  J., New  York. 

Tompkins,  Hamilton  B.,  - .   .  New  York. 

Turnek,  Herbert  B., New  York. 

Van  Slyck,  George  W.,  .    .       New  York. 

Van  Vechtbn,  A.  V.  W., New  York. 

ViEU,  Henry  A., New  York. 

Ward,  Henry  Galbraith, New  York. 

Ward,  John  E  ,  .    .    .  New  York. 

Warren,  Ira  D., New  York. 

Wheeler,  Everett  P.,    .    .  ...  New  York. 

Whittaker,  Egbert .  Saugerties. 

WiLLCOX,  Ansley,     .    .  .  Buffalo. 

Wilds,  Howard  Payson, .    .  New  York. 

Wise,  John  S., .    .  New  York. 

NORTH  CAROLINA. 

Bridgers,  John  L., •  Tarboro. 


OHIO. 


Baldwin,  Charles  C, Cleveland. 

Bowler,  Robert  B., Cincinnati 

Burket,  Jacob  F., Findlay. 

Colston,  Edward. Cincinnati 

Coon,  John, Cleveland. 

Doyle,  John  H., Toledo. 

Ferguson,  E.  A., Cincinnati 

Ferris,  Aaron  A., Cincinnati 
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Fisher,  Elam, Eaton. 

Fitch,  Edward  H., Jeffer-on. 

FoLLETT,  Mabtin  D., Marielta. 

GouLDER,  Habvey  D., Cleveland. 

Green,  Edwin  J*., Akron. 

Gunckel,  Lewis  B., Dnylon. 

Hall,  John  J., * Akron. 

Harris,  Stephen  R., Bucyrus. 

Harrison,  KiCHARD  A., Columbus. 

Horton,  S.  Dana, Pomeroy. 

Hunt,  Samuel  F., Cincinnati. 

Jones,  Asahel  W., Younj^stown. 

LowMAN,  Jesse, Cincinnati. 

Mackoy,  William  H., CincinnatL 

Matthews,  C.  Bentley, Cincinnaii. 

Maxwell,  Lawrence,  Jr.,  . Cincinnati. 

Pike,  Louis  H.,  .   .    •    ., Toledo. 

Pillars,  Isaiah, Lima. 

Pratt,  Charles, Toledo. 

Ramsey,  William  M., Cincinnati. 

Ranney,  Henry  C, Cleveland. 

Shaw,  R.  K., Marietta. 

Sullivan,  John  D., Columbus. 

Talcott,  William  E.,     Cleveland. 

Tinker,  Albert  B., Akron. 

Tyler,  Joel  W., Cleveland. 

Wheeler,  Seth  S., Lima. 

Williamson,  Samuel  E., Cleveland. 

YouNo,  George  R., Dayton. 

OREGON. 

Carey,  Charles  H., Portland. 

Cox,  L.  B., Portland. 

Deady,  M.  p., Portland. 

PENNSYLVANIA. 

Arnold,  Michael, Philadelphia. 

Atherton,  Thomas  H., Wilke.'bari'e. 

Baer,  George  F., Reading. 

Bausman,  J.  W.  B., Lancjisier. 

Bedford,  George  R., Wilkesbarre. 
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Brebeu,  Dimner, Philadelphia. 

BispiiAM,  George  Tqcker, Philadelphia. 

Bkkdin,  James, Pittsburgh. 

Bitowx,  J.  Douglass,  Jr., Philadelphia. 

BuDD,  Henry, Philadelphia. 

BuRXETi',  William  H., Pliiladelphia. 

Cakson,  Hampton  L., Philadelphia. 

CoNAitROE,  Georuk  M., Philadelphia. 

Dana,  Samuel  W., Newcastle. 

Daiilixq   J.  Vaughan, Wilkesbarre. 

Dekr,  Andkew  F., Wilkesbarre. 

FisiiER,  WiLLTAM  Reghter, Philadelphia. 

GiLBEKT,  Lyman  D  , Harrisburg. 

Graham,  George  S., Philadelphia. 

Grekn,  Benjamin  W.,  .    .    . Empoiium. 

Gl'tiikik,  George  W., Pittsburgh. 

Handley,  John,         Scranton. 

IIause.  J.  Frank  E., West  Chester. 

Hem  FJ I  ILL,  Joseph, West  Chester. 

Henry,  Morton  P., Philadelphia. 

IIensel,  W.  U.,       Lancaster. 

JIiester.  Isaac, Reading. 

H'NCKi.KY,  Robert  H., Philadelphia. 

HuKY,  Samuel  B., Philadelphia. 

Jo.NE^,  J.  Levering, .   .  Philadelphia. 

Kauffman,  a.  J  , •    .    .    .  Columbia. 

Kui.p  George  B., Wilkesbarre. 

Lamberton,  William  B., Harrisburg. 

Leach,  J.  Granville,  .   .  -. Philadelphia. 

Lear,  Hknry, Doylestown. 

Lister,  Charles  C, Philadelphia. 

Livingston,  J.  B  ,  .   . Lancaster. 

Logan,  James  A Philadelphia. 

Lowrky,  Dwight  M., Philadelphia. 

Martin,  J.  Willis, Philadelphia. 

Merger,  George  G., Philadelphia. 

Mercuk,  Rodney  A., Towanda. 

MiLLEK,  K.  Spencer, Philadelphia. 

MtLLEK,  N.  Dubois, Philadelphia. 

Mitchell,  J  as.  T., Philadelphia. 

Monaghan,  Robert  E., Westchester. 

Monaghan,  R.  JoNE.-», Westchester. 

Morgan,  Randal, Philadelphia.. 
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Muhlenberg,  Henry  A., Heading. 

MuNSON,  C.  La  Rue, Williamsport. 

McCarthy,  Henry  J.,     Philadelphia. 

McClintock,  Andrew  H., Wilkesbarre. 

North,  E.  D., Lancaster. 

North,  Hugh  M., ^ Columbia. 

Osborne,  Edwin  S.,   .    . Wilkesbarre. 

Palmer,  Henry  W., Wilkesbarre. 

Parrish,  Joseph, Philadelphia. 

Parsons,  Henry  C, Williamsport. 

Patterson,  C.  Stuart,     Philadelphia. 

Patterson,  T.  Elliott, Philadelphia. 

Pennypacker,  Charles  H., West  Chester. 

Pennypacker,  Samuel  W., Philadelphia. 

Perkins,  Edward  L., • Philadelphia. 

Perkins,  Samuel  C, Philadelphia. 

Price,  J.  Sergeant, Philadelphia. 

Prichard,  Frank  P., Philadelphia. 

Rawle,  Francis, Philadelphia. 

Reed,  Henry, Philadelphia. 

Seibert,  W.  N., ^.  New  Bloomfield. 

Shapley,  Rufus  E.,  .    .  I .    .  Philadelphia. 

Shiras,  George,  Jr.,  Pittsburg. 

Shoemaker,  L.  D., Wilkesbarre. 

Slagle,  Jacob  F., Pittsburgh. 

Smith,  Walter  George,     ....  .    .  Philadelphia. 

Spencer,  Samuel  Selden, Erie. 

Stewart,  W.  F.  Bay, York. 

Stoever,  William  C, Philadelphia. 

Sulzberger,  Mayer, Philadelphia. 

Swain,  Charles  M., Philadelphia. 

Todd,  M.  Hampton, Philadelphia. 

Valentine,  John  K., Philadelphia. 

Vaux,  Richard, Philadelphia. 

Wagner,  Samuel,     Philadelphia. 

Walker,  Robert  J.  C, Philadelphia. 

Watson,  D.  T., Pittsburgh. 

WiLLARD,  Edward  N., Scranton. 

Wiltbank,  William  W., Philadelphia. 

WiNDLE,  William  S., West  Chester. 

WintebniVz,  Benjamin  A., New  Castle. 

Wolvbeton,  Simon  P., Sanbury. 
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SouTHWicK,  Isaac  H.,  Jr., .    .  Providence. 
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SOUTH  CAROLINA. 
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Aldrich  Robert, Barnwell. 

Bacot,  T.  W.,  .  Charleston. 

Boyd,  Robert  W.,  .  Darlington. 

Brown,  George  W.. Darlington. 

BuiST,  George  Lamb, Charleston. 
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TENNESSEE. 
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Phelps,  Edward  J.,     Burlington. 
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SoMMEKViLLE,  J.  B., Wheeling. 

Van  Winkle,  W.  W., •  Parkersburg. 

WISCONSIN. 

Austin,  R.  N., Milwaukee, 

Barber,  Charles, Oshkosh. 

Bashfori),  R.  M., Madison. 

Bennett,  John  R.,    . Janesville. 

Bird,  George  W., Madison. 

Bragg,  Edward  S., Fond  du  Lac. 

BuKKB,  John  F., Milwaukee. 

BusHNELL,  Allen  R., Madison. 

Cary,  Alfred  L., Milwaukee. 

Clementson,  George, Lancaster. 

Fairchild,  H.  O., Marinette. 

Felker,  Charles  W., Oshkosh. 

Flanders,  James  G., Milwaukee. 

Gilson,  N.  8., Fond  du  Lac. 

Gregory,  Charles  N., Madison. 

11 
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Greene,  George  G., Green  Bay. 

Howard,  Samuel, Milwaukee. 

HoYT,  Frank  M., ♦ Milwaukee. 

HuDD,  Thomas  R., Green  Bay. 

Hurley,  M.  A., Wausau. 

Hyzer,  Edward  M., Janesville. 

Jeffris,  Malcom  G., Janesville. 

Jenkins,  James  G., Milwaukee. 

Jones,  Burr  W., Madison. 

Lewis,  H.  M., Madison. 

Mallory,  James  A., Milwaukee. 

Miller,  B.  E., Milwaukee. 

Miller,  B.  K.,  Jr., Milwaukee. 

Orton,  Philo  a., Darlington. 

Palmer,  H.  L., Milwaukee. 

Beed,  Myron, West  Superior. 

Sanborn,  A.  L., Madison. 

Schley,  Bradley  G., Milwaukee. 

Seaman,  William  H.  , Sheboygan. 

SiLVERTHORN,  W.  C, Wausau. 

Spooner,  John  C, Hudson. 

Stark,  Joshua, Milwaukee. 

Stevens,  Breese  J., Madison. 

Vroman,  Charles  E., Green  Bay. 

Webster,  W.  H Oconto. 

WiGMAN,  J.  H.  M., Green  Bay. 

WiNANS,  John, Janesville. 

Winkler,  Frederick  C, Milwaukee. 

WYOMING. 

Blake,  John  W., Laramie. 

Groesbeck,  Herman  V.  S., Laramie. 

Lacey,  John  W., Cheyenne. 

Potter,  Charles  N., Cheyenne. 

BiNER,  John  A.,     Cheyenne. 

Van  Devanter,  Willis, Cheyenne. 


RECAPITULATION. 


NO.  OF 
STATES.                                               MKMBEBS. 

Alftbama, 13 

Arkansas, 6 

California, 13 

Colorado, 12 

Connecticut, 43 

Delaware, 15 

District  of  Columbia,  ....  57 

Florida, 3 

Georgia, .    .  35 

Illinois, 76 

Indiana, 11 

Iowa, 11 

Kansas, 11 

Kentucky, 11 

Louisiana,". 24 

Maine, 18 

Maryland, 29 

Massachusetts, 146 

Michigan, 28 

Minnesota, 13 

Mississippi, 9 

Missouri, 38 

Montana, 2 


MO.  OF 
STATES.  MEHBEBS. 

Nebraska, 8 

New  Hampshire^ 17 

New  Jersey, 27 

New  York, 115 

North  Carolina, 1 

Ohio, 37 

Oregon, 3 

Pennsylvania, 90 

Rhode  Island, 12 

South  Carolina, 19 

South  Dakota, 1 

Tennessee, 26 

Texas, 2 

Vermont,       8 

Virginia, 17 

Washington, 1 

West  Virginia, 5 

Wisconsin,                .    .  ^ .    .    .  43 

Wyoming, 6 

Total, 1062 
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ADDRESS  OF  THE  PRESIDENT. 

BY 

JOHN     K.     DILLON, 

OF  NEW  YORK,  NEW  YORK. 

Q-entlemen : 

Entering,  without  preface,  upon  the  performance  of  the 
constitutional  duty  of  the  hour,  I  first  refer  to  the  Congres- 
sional legislation  of  the  past  year. 

Acts  op  Congress. 

What  Congress  failed  to  do  at  the  long  session  recently 
ended  is,'  perhaps,  more  noteworthy  than  what  it  accomplished. 
We  have  yet  to  learn  what  laws  were  enacted  during  the  last 
days  of  the  session,  a  period  which,  as  experience  has  shown,  is 
usually  prolific  of  legislation. 

Of  the  enactments  of  Congress  which  I  have  been  able  to 
obtain,  one  of  the  most  important  is  the  Chinese  Bestriotion 
Act,  which  continues  in  force  for  ten  years  all  previous  legisla- 
tion by  Congress  upon  that  subject  and  further  requires  that 
Chinese  persons  convicted  of  being  unlawfully  within  the 
United  States  under  this  and  earlier  acts  shall  be  imprisoned 
at  hard  labor  for  one  year  and  removed  to  China  or  to  the 
country  of  which  the  accused  makes  it  appear  he  is  a  subject 
or  citizen.  A  person  arrested  under  its  provisions  shall  be 
adjudged  to  be  unlawfully  within  the  United  States  unless  he 
establishes  by  affirmative  proof  his  lawful  right  to  remain  here. 
In  other  words,  it  requires  the  accused  to  prove  his  innocence 
before  even  a  prima  fade  case  is  established  against  him.  On 
application  for  a  writ  of  habeas  corpus  by  a  Chinaman  seeking 
to  land  in  the  United  States  no  bail  shall  be  allowed  to  the 
applicant.  Chinese  laborers  are  required  to  apply  to  the 
Collector  of  Inlemal  Revenue  within  one  year  from  the  passage 
of  the  act  for  a  certificate  of  residence  under  penalty  of 
deportation.  To  say  that  such  legislation  is  unfamiliar  to 
American  ears  and  contrary  to  our  traditional  hospitality  will 
certainly  seem  not  to  be  harsh  criticism.     Its  occasion,  if  not 
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justification,  is  found  in  the  alleged  fact  that,  unlike  other 
immigrants,  the  Chinese  do  not  come  hither  with  their  families 
with  a  view  permanently  to  remain  and  become  incorporate  with 
our  people,  and  in  the  peremptory  demand  of  those  citizens  of 
our  country  who  are  most  familiar  with  the  Chinese  people  and 
most  afiected  by  their  presence. 

The  act  granting  American  Registry  to  foreign  built  steam- 
ships of  not  less  than  8,000  tons  burthen  now  engaged  in 
foreign  traffic  from  our  ports  and  owned  by  Americans,  on  the 
condition  that  their  owners  shall  build  or  contract  to  build 
similar  ships  in  American  yards,  deserves  and  has  received  the 
approbation  of  the  people.  It  seems  to  mark  the  beginning  of 
the  rehabilitation  of  our  mercantile  navy,  which  was  practically 
destroyed  during  the  Civil  War. 

Congress  has  also  passed  an  act  for  the  custody  and  preser- 
vation of  the  Records  op  the  Volunteer  Armies  of  the 
United  States.  Similar  action  having  been  taken  by  several 
of  the  States,  it  is  to  be  hoped  that  these  valuable  materials 
will  be  preserved  for  the  future  historian. 

Another  statute  is  that  permitting  Depositions  to  be  taken- 
in  cases  in  the  Federal  courts  in  the  mode  in  use  in  the  several 
States.  This  method  of  taking  depositions  does  not  supplant, 
but  is  in  addition  to,  the  methods  already  in  use.  This 
fragmentary  legislation  is  quite  characteristic  of  the  mode  in 
which  Congress  has  always  dealt  with  whatever  relates  to  the 
mode  of  procedure  in  the  Federal  courts.  Any  practitioner 
who  has  had  occasion  to  examine  the  mode  of  taking  depositions 
for  use  in  those  courts  has  experienced  the  difficulty  of 
interpreting  the  various  isolated  acts  of  Congress  relating 
thereto,  and  the  various  rules  promulgated  at  different  times 
by  the  Federal  courts  and  the  amendments  to  the  same.  The 
last  amendment  of  the  equity  rule  was  made  by  the  Supreme 
Court  as  late  as  the  October  term,  1891.  In  the  legislation  of 
last  session  above  referred  to,  Congress  leaves  the  previous 
confusion  and  uncertainty  to  remain  and  seeks  a  way  out  of  it 
by  the   provision    that,  in   addition   to   existing   modes,    the 
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depositions  or  testimony  of  \^itnesses  may  be  taken  in  the  mode 
prescribed  by  the  laws  of  the  State  in  which  the  courts  are 
held.  The  purpose  of  the  new  act  is  plain,  which  is  to  assimi- 
late the  practice  in  respect  of  taking  depositions  to  the  practice 
in  the  State  courts ;  but  there  are  certain  differences  in  the 
situation  which  any  well-considered  legislation  would  recognize. 
I  doubt  whether  the  late  act  of  Congress  will  solve  the  diflS- 
culties  and  embarrassments  that  surround  the  subject,  which, 
in  my  judgment,  can  only  be  satisfactorily  dealt  with  by  a 
systematic  revision  of  all  the  acts  now  in  force. 


GENERAL   VIEW   OF   CURRENT   STATE   LEGISLATION. 

.  The  Legislatures  of  sixteen  of  the  States  and  Territories  have 
been  in  regular  session  since  our  last  meeting.  They  are  those 
of  Georgia,  Indian  Territory,  Iowa,  Kentucky,  Louisiana, 
Maryland,  Massachusetts,  Mississippi,  New  Jersey,  New  York, 
North  Dakota,  Ohio,  Rhode  Island,  South  Carolina,  Utah 
Territory  and  Virginia.  Three  others  have  held  extra  sessions, 
namely,  Missouri,  Tennessee  and  Texas. 

1  have  been  unable  to  obtain  the  acts  of  Louisiana,  Ken- 
tucky, Mississippi  and  the  Indian  Territory,  but  summaries  of 
the  new  legislation  in  those  States  have  been  furnished  to  me 
by  members  of  the  General  Council.  The  laws  passed  by  the 
Legislatures  of  Colorado  and  North  Carolina,  in  1891,  which 
were  not  published  in  time  to  be  reviewed  by  my  predecessor 
in  this  oflBce,  have  also  been  examined.  I  here  acknowledge 
my  indebtedness  to  several  members  of  the  General  Council 
for  valuable  suggestions. 

Upon  a  general  view  of  current  State  legislation  one  is 
impressed  with  the  extended  range  of  the  subjects  dealt  with 
and  in  general  with  the  pervading  wisdom  of  the  legislators  in 
passing  laws  for  the  best  interests  of  their  constituents.  The 
principle  of  home  rule,  firmly  implanted  in  our  institutions  by 
our  system  of  government,  is  apparently  fully  appreciated  and 
certainly  fully  availed  of  by  the  people  of  the  several  States. 


170  ADDRESS   OF   THE   PRESIDENT, 

That  the  local  wants  of  the  several  communities  should  deter- 
mine the  character  of  and  color  their  legislation  is  not  only  a 
natural  result  of  the  exercise  of  this  right,  but,  to  my  mind,  one 
of  the  most  convincing  proofs  of  the  wisdom  of  our  fathers  in 
establishing  it. 

A  striking  instance  of  the  power  and  direct  influence  of 
public  opinion  upon  legislation  has  recently  been  furnished  in 
the  State  of  New  York.  On  March  17,  1892,  a  bill  was 
passed  authorizing  the  construction  of  a  "  driveway  "  within 
the  limits  of  Central  Park  in  the  city  of  New  York.  It  had 
escaped  public  attention  during  its  progress  through  the  two 
houses.  The  next  morning  the  Park  Commissioners  of  that 
city  directed  the  department  engineer  to  stake  out  the  new 
"speedway  *'  and  called  for  $10,000  from  the  proper  Board  to 
be  expended  in  surveys,  etc.  Immediately  popular  indignation 
was  aroused  against  this  legalized  invasion  of  a  park  dedicated 
to  the  use  and  enjoyment  of  all  the  people,  and  the  proposed 
race-track  was  denounced  in  unmeasured  terms  by  the  public 
press  and  by  private  citizens.  The  movement  resulted  in  an 
immense  mass-meeting  in  the  Cooper  Institute  on  March  23, 
at  which  a  committee  composed  of  representative  citizens  was 
appointed  to  secure  the  repeal  of  the  act.  Their  labors  were 
successful  against  a  somewhat  stubborn  opposition,  and  the  Act 
was  repealed  twenty-eight  days  after  it  was  originally  passed. 

In  examining  the  legislation  of  the  States  during  the  last 
year,  we  find  various  acts  and  amendments  relating  to  the 
extermination  of  destructive  birds,  animals  and  insects,  and 
for  the  protection  of  game  and  fish.  Virginia,  with  old-time 
courtesy,  recognizes  the  date  of  the  annual  banquet  of  this 
Association  by  refusing  to  protect  her  terrapins  after  August 
15  of  each  year. 

But  while  legislation  afi*ecting  local  afi*airs  is  interesting 
and  instructive  it  does  not  come  within  the  terms  used  in  our 
Constitution  requiring  the  President  to  communicate  "  the  most 
noteworthy  changes  in  statute  law  on  points  of  general 
interest,'*  in  compliance  with  which  requirement  I  am  now 
addressing  you. 
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The  process  of  making  a  general  revision  of  the  laws  is 
progressing  in  the  State  of  New  York,  whose  Legislature  at 
its  last  session  adopted  several  important  consolidating  statutes 
as  reported  by  its  Committee  on  Revision. 

The  session  of  the  Legislature  of  Kentucky,  a£i  I  am 
informed,  has  been  largely  occupied  in  adapting  its  laws  to 
conform  to  and  effectuate  the  provisions  and  requirements 
of  the  new  Constitution  adopted  in  1891.  The  importance 
and  far-reaching  consequences  of  this  work  justifies  the 
deliberation  and  careful  consideration  which  is  being  bestowed 
by  the  General  Assembly  of  Kentucky  upon  the  report  of  the 
Revision  Commissioners. 

In  Rhode  Island,  a  commission  of  three  lawyers  is  now 
engaged  in  revising  the  statutes  of  that  State  under  authority 
of  the  Legislature. 

My  own  experience  confirms  the  wisdom  of  my  predecessors 
in  treating  the  subject  of  State  Legislation  under  appropriate 
general  heads,  and  I  therefore  proceed  to  give  you  the  result 
of  my  examination,  with  here  and  there  a  comment;  first 
noticing 

Constitutional  Amendments  and  Proposals  Therefor. 

Georgia  will  submit  to  her  voters  four  proposed  amendments 
to  her  Constitution.  One  provides  for  biennial  instead  of 
annual  sessions  of  the  Legislature.  This  action  is  directly  in 
line  with  that  of  a  majority  of  the  other  States,  and  seems  to 
be  the  result  of  general  conviction  based  upon  experience  that 
annual  sessions  are  unnecessary. 

Another  proposal  is  that  the  length  of  the  legislative  session 
shall  be  fixed  at  fifty  instead  of  forty  days,  of  which  it  may 
be  said  that  the  time  so  limited  ought  to  be  ample  for  the  dis- 
cussion and  enactment  of  necessary  and  desirable  laws. 

The  third  proposal  is  evidently  intended  to  facilitate  legisla- 
tion by  providing  that  the  first  and  second  readings  of  local 
bills  and  railroad  and  bank  charters  shall  be  by  title  only 
unless  engrossing  is  ordered. 
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The  fourth  provides  that  "  all  corporate  po^vers  and  privi- 
leges to  banking,  insurance,  railroad,  canal,  navigation,  express 
and  telegraph  companies  shall  be  issued  and  granted  by  the 
Secretary  of  State  in  such  manner  as  shall  be  prescribed  by 
law,"  the  effect  of  which  is  to  take  from  the  Legislature  the 
power  to  grant  such  franchises  except  by  general  law. 

Rhode  Island  voters  are  asked  to  pass  upon  two  proposed 
amendments,  one  authorizing  the  Legislature  to  provide  by 
general  law  for  the  creation  and  control  of  corporations,  except 
such  as  need  the  power  to  exercise  the  right  of  eminent 
domain  or  seek  to  acquire  franchises  in  streets  or  highwnys. 
The  other  amendment  seeks  to  establish  biennial,  instead  of 
annual,  sessions  of  the  Legislature. 

New  York  proposes  to  amend  her  Constitution  so  as  to  pro- 
vide for  increasing  the  number  of  Justices  of  the  Supreme 
Court,  and  has  passed  an  act  providing  for  a  convention 
further  to  amend  it. 

By  concurrent  resolutions,  that  State  proposes  also  the  fol- 
lowing amendments  to  its  Constitution,  viz : 

That  "  the  election,  return  and  qualification  of  «any  member 
of  either  house  of  the  Legislature  when  disputed  or  contested 
shall  be  determined  by  the  Courts  in  such  manner  as  the  Leg- 
islature  shall  prescribe,  and  such  detennination,  when  made, 
shall  be  conclusive  upon  the  Legislature.'*  This  is  a  wise  and 
just  measure. 

Virginia  proposes  that  the  General  Assembly  shall  be 
authorized  to  "  provide  for  the  trial,  otherwise  than  by  a  jury, 
of  a  man  accused  of  a  criminal  offense  not  punishable  by 
death  or  imprisonment  in  the  penitentiary.*'  In  many  States, 
I  may  remark,  there  is?  a  large  class  of  offences  not  thus 
punishable,  which,  nevertheless,  involve  or  seriously  affect  the 
reputation  or  character  of  the  accused,  and  which  have  hereto- 
fore been  supposed  clearly  to  fall  within  the  purposes  and 
policy  of  trial  by  jury.  We  shall  observe  with  interest 
whether  this  proposal  to  amend  the  Constitution  of  Virginia 
shall  be  adopted  by  the  people,  and,  if  so,  particularly  whether 
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« 

it  will  be  followed  by  legislation  of  the  character  thus  author- 
ized, as  this  would  indicate  a  degree  of  decadence  in  the  popu- 
lar regard  for  the  trial  by  jury  in  criminal  cases,  of  which  we 
have  heretofore  had  no  such  accredited  evidence. 

Massachusetts,  at  the  election  of  1891,  adopted  an  amend- 
ment making  the  payment  of  a  poll  tax  no  longer  a  pre- 
requisite qualification  of  a  voter,  and  now  proposes  another 
abolishing  the  ancient  property  qualification  of  one  thousand 
pounds  for  the  office  of  Governor. 

Wisconsin  proposes  an  amendment  authorizing  a  general 
law  for  the  incorporation  of  cities. 

Maryland  proposes  to  amend  its  Constitution  so  as  to  allow 
of  the  election  of  an  additional  judge  in  Baltimore. 

A  res(»lution  of  the  Iowa  Legislature  asks  Congress  to  pro- 
pose nn  amendment  of  the  Constitution  of  the  United  States 
so  as  to  provide  for  the  election  of  United  States  Senntors  by 
a  direct  vote  of  the  people. 

State  Legislation. 

Turning  now  to  the  statutes  recently  adopted  by  the  several 
States,  we  first  summarize  those  relating  to 

Elkctions  and  the  Elective  Franchise. 

The  Australian  Ballot  System,  or  a  modification  of  it,  has 
been  adopted  in  Mississippi,  Colorado  and  Iowa.  These, 
added  to  the  number  reported  by  the  President  in  his  address 
at  our  last  meeting,  makes  the  total  number  of  States  now 
using  the  Australian  ballot  system  thirty-six. 

Maryland  has  extended  its  Australian  ballot  system  of 
voting  to  the  entire  State,  certain  counties  having  been 
exempted  from  its  operation  by  the  law  of  1890. 

Texas  provides  for  the  registration  of  voters  in  cities  of 
over  10,000  inhabitants  upon  the  petition  of  500  citizens. 

Colorado  makes  like  provision  for  cities  of  over  16,000 
inhabitants. 

Massachusetts  also  amends  her  registration  laws,  and  Mary- 
land now  requires  all  her  voters  to  be  registered  biennially. 
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Tennessee  has  adopted  a  law  re(^uiring  ballots  to  be  uniform 
throughout  the  State. 

In  Mississippi,  where  the  election  laws  have  been  greatly 
changed  under  the  powers  and  requirements  of  the  Constitu- 
tion adopted  in  1890,  electors  must  now  be  able  to  read  and 
write  or  to  understand  the  Constitutiwi  of  Ae  State  when  read 
.to  them.  The'y  must  also  hare  resided  in  the  State  two  years 
and  in  the  raimicipal  division  one  year,  and  must  have  paid  all 
taxes  assessed  against  them  within  two  years  previous  to  the 
time  of  voting.  The  rigid  and  impartial  enforcement  of  these 
provisions  is  calculated  to  confine  the  elective  franchise  in  that 
State  to  its  most  intelligent  and  responsible  citizens.  It  cer- 
tainly is  not  a  concession  to  the  principle  of  universal  suffrage. 

The  practical  effect  of  this  constitutional  change  in  the 
qualifications. of  electors  is  shown  by  the  reported  registration 
of  the  State  of  Mississippi  for  the  current  year,  to  which,  as  a 
press  dispatch  shows,  the  number  of  voters,  one  county  only 
being  omitted,  entitled  to  take  part  in  the  Presidential,  Con- 
gressional and  State  elections  to  be  held  there  this  fall  is  but 
76,742.  At  the  Presidential  election  of  1888  there  were 
115,807  votes  polled  in  that  State.  Of  the  76,742  voters 
registered  this  year,  68,127  are  whites  and  8,616  colored,  or 
barely  six  per  cent,  of  the  adult  colored  male  population. 
Only  2,072  illiterate  voters,  about  equally  divided  between 
white  and  colored,  took  advantage  of  the  clause  which  allows 
persons  who  cannot  read  and  write  to  vote  if  they  can  under- 
stand a  section  of  the  Constitution  read  to  them.  It  has  been 
supposed  that  this  clause  was  a  concession  made  in  the  interest 
of  illiterate  whites ;  but  whether  this  be  so  or  not,  a  general 
and  indiscriminate  requirement  that  all  voters  shall  be  able  to 
read  and  write  is,  in  my  judgment,  not  contrary  to  the  funda- 
mental principles  of  American  government,  but  in  accordance 
with  the  principles  on  which  such  government  must  securely 
rest,  namely,  the  intelligence  and  virtue  of  the  people. 

Colorado,  by  statutory  enactment,  defines  and  provides  pun- 
ishment for  crimes  against  the  elective  franchise ;  and  Massa- 
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chusetts,  following  the  example  of  England  and  New  York, 
has  adopted  a  law  to  prevent  corrupt  practices  in  elections  and 
to  provide  for  the  publication  of  election  expenses. 

Ohio  has  a  new  law  regulating  the  method  of  contesting 
elections  of  State  and  judicial  ofiScers,  and  has  amended  her 
law  2iS  to  the  conduct  of  elections  with  a  view  to  insure  the 
secrecy  of  the  ballot  and  to  prevent  fraud  and  intimidation  at 
the  polls. 

In  Massachusetts,  the  old  and  prevailing  method  of  choosing 
electors  of  President  and  Vice-President  of  the  United  States 
has  been  so  changed  as  to  permit  a  voter  to  vote  for  the  group 
of  candidates,  for  an  individual  candidate,  or  for  a  candidate 
whose  name  may  be  inserted  in  the  ballot  by  the  voter. 

In  the  same  State  we  find  an  act  relating  to  the  counting  of  ^. 
ballots  when  voting  is  in  progress,  and  another  creating  a 
Ballot  Law  Commission  with  power  to  consider  objections  and 
other  questions  arising  in  cases  of  elections.  Two  other  acts 
of  the  same  State  require  votes  to  be  canvassed  by  two  election 
officers  representing  two  leading  political  parties  under  the 
supervision  of  an  election  officer  of  another  political  party 
and  to  secure  a  greater  degree  of  secrecy  when  a  voter  i^ 
challenged. 

New  York  now  permits  women  to  vote  for  school  com- 
missioners. 

Maryland  has  made  detailed  provisions  for  the  nomination 
of  candidates  for  office  otherwise  than  by  primary  elections. 

New  apportionments  and  redistricting  of  the  States  for  the 
election  of  members  of  Congress  have  been  made  necessary 
under  the  Constitution  of  the  United  States  by  the  completion 
of  the  Federal  census  of  1890.  The  opportunity  to  perpetuate 
the  power  of  the  political  party  in  control  of  the  several 
States  by  the  use  of  the  "gerrymander"  has  not  been  neg- 
lected. Already  the  Supreme  Courts  of  Michigan  and  Wis- 
consin have  been  called  upon  to  pass  upon  the  constitutionality 
of  the  laws  of  those  States,  and  have  unanimously  condemned 
them,  while  in  New  York  a  Supreme  Court  Justice  has  pro- 
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nounced  a  similar  judgment  upon  the  recent  law  of  that  State 
authorizing  a  redistricting  of  the  State  for  meinbers  of  the 
Legislature. 

The  extraordinary  session  of  the  Missouri  Legislature  occu- 
pied its  time  exclusively  in  legislating  upon  these  subjects. 

Education. 

The  tendency  of  State  legislation  upon  this  most  important 
subject  is  still  in  the  direction  of  improvement.  Ohio,  by 
amendment,  and  Utah  Territory,  by  practically  a  new  act, 
have  enacted  comprehensive  and  generous  laws  concerning 
public  schools  and  their  support. 

Georgia  has  established  a  school  for  colored  persons  as  a 
branch  of  its  State  University,  and  th^  same  institution  has 
had  its  capacity  and  usefulness  enlarged  by  the  addition  of  a 
newly-created  normal  school  for  the  training  of  teachers  for 
the  public  schools  of  the  State. 

Ohio  has  created  library  boards  in  certain  cities  and  villages 
in  furtherance  of  general  education,  and  New  York  endeavors 
to  encourage  common  schools  and  public  libraries  by  granting 
part  of  its  library  fund  to  such  school  districts  as  shall  furnish 
an  equal  sum  for  libraries  to  be  kept  in  school  buildings  as  a 
part  of  their  equipment,  and  has  authorized  gifts,  devises  and 
bequests  in  perpetuity,  for  the  benefit  of  public  libraries  in  vil- 
lages. The  academies  of  the  same  State  may  now  issue  capital 
stock  to  the  amount  of  $200,000,  instead  of  $50,000,  as  fixed 
by  the  act  of  1853.  The  laws  relating  to  the  University  of 
the  State  have  been  revised  and  consolidated  into  one  act. 

Ohio  has  amended  her  law  compelling  the  attendance  of 
children  at  the  public  schools. 

New  Jersey  creates  Commissions  of  Public  Instruction  in 
cities  of  the  second  class  having  over  50,000  population,  to 
which  are  given  the  powers  heretofore  vested  in  the  depart- 
ment of  public  instruction,  boards  of  education,  school  trustees, 
or  other  bodies  having  control  of  the  public  schools  in  such 
cities. 
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Colorado  authorizes  the  levy  of  a  State  tax  of  one-sixth  of  a 
mill  for  each  of  the  following  educational  institutions:  The 
Agricultural  College,  School  of  Mines,  State  Normal  School, 
and  Institute  for  the  Mute  and  Blind. 

Michigan,  too,  levies  a  direct  tax  for  the  support  of  its 
great  university. 

Public  Health  and  Safety. 

A  noticeable  feature  of  recent  legislation  relates  to  matters 
concerning  the  public  health  and  safety,  and  particularly  the 
safety  of  operatives  and  laborers. 

Of  this  class  are  statutes  of  Ohio  which  require  guard  rails 
to  be  placed  on  bridges,  viaducts,  culverts,  etc.,  steps  for  rail- 
road stations,  hand  rails  for  stairs  in  hotels,  factories  and  other 
buildings,  and  regulating  the  building  and  maintaining  of 
scaffolding,  hoists,  ladders,  etc.,  in  order  to  attain  greater 
security  against  accidents.  New  York,  also,  has  adopted  a 
similar  law  as  to  scaffolding,  ropes,  blocks,  pulleys  and  tackle 
used  upon  buildings. 

Georgia  compels  seaside  hotel  keepers  to  maintain  lifeboats 
for  the  protection  of  life. 

The  "Act  for  the  Prevention  of  Blindness,'*  passed  by  the 
Legislature  of  Rhode  Island  at  the  solicitation  of  physicians,, 
deserves  special  mention.  It  requires  midwives  and  nurses, 
who  may  notice  that  the  eyes  of  infants  under  two  weeks  old 
are  inflamed  or  reddened,  to  report  the  fact  within  six  hours  to 
the  health  officer  or  to  a  competent  physician,  under  proper 
penalities  of  fine  and  imprisonment.  It  is  intended  to  save 
children  thus  affected  from  the  incalculable  misfortune  of 
blindness. 

Massachusetts  has  made  an  appropriation  for  investigations 
to  ascertain  the  best  methods  of  protecting  the  purity  of  inland 
waters ;  and  it  attacks  the  "  sweating  system  '*  by  an  act  regu- 
lating the  manufacture  and  sale  of  clothing  made  in  unhealth- 
ful  places  and  tenements,  compelling  dealers  to  obtain  a  license 
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and  to  use  a  label  with  the  words  "  tenement  made  "  affixed  to 
such  clothing. 

New  York,  having  in  view  the  health  and  recreation  of  the 
people  of  the  city  of  New  York,  has  set  apart  certain  docks 
for  their  use.  And  in  that  State  plumbers  are  now  required 
to  be  registered,  and  their  work,  whether  of  plumbing  or 
draining,  is  to  be  supervised  by  boards  of  examiners  provided 
for  in  the  statute. 

So,  too,  in  New  Jersey,  municipal  corporations  are  given 
power  to  "manage,  regulate  and  control  plumbers'*  in  an  act 
in  which  this  worthy,  though  costly,  class  of  the  community  is 
associated  with  pawnbrokers,  public  exhibitions,  nuisances, 
frame  houses,  tramps,  beggars  and  dogs. 

Georgia,  by  way  of  preventing  accidents,  now  forbids  the 
employment  on  railroads  of  telegraph  operators  who  have  not 
had  one  year's  experience  and  who  have  not  obtained  a  certifi- 
cate of  their  competency  from  a  railroad  superintendent  or 
trainmaster  after  a  thorough  examination. 

Ohio  provides  for  regulating  the  manufacture,  sale  and  use 
of  dynamite  and  other  high  explosives,  and  for  their  inspection 
by  officers  authorized  to  cause  their  removal,  when  advisable, 
to  places  of  safety.  Greater  power  is  also  given  to  inspectors 
of  shops  and  factories  in  matters  of  heating,  lighting,  ventila- 
tion and  sanitary  conditions ;  provision  is  made  for  the  erec- 
tion in  cities  of  the  first  grade  of  garbage  crematories  and  for 
removal  of  dead  animals  and  filth ;  amendments  to  the  laws 
for  the  protection  of  human  life  against  fire  in  cities  of  the  first 
.and  second  grades  of  the  first  class  have  also  been  enacted. 

In  New  Jersey,  a  State  Board  of  Commissioners  of  Elec- 
trical Subways  is  created  with  power  to  compel  the  placing  of 
telegraph,  telephone  and  electric  light  wires  and  cables  in  sub- 
ways in  all  the  cities  of  the  State;  and  New  York  has 
extended  the  field  of  its  laws  already  in  force  on  that  subject. 

Virginia  amends  its  statute  requiring  applicants  for  licenses 
to  practice  medicine  or  surgery  to  be  examined  ;  but  no  such 
applicant  shall  be  rejected  for  adhering  to  any  school  of  medi- 
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cine  nor  for  his  views  as  to  the  method  of  treatment  or  cure  of 
diseases ;  and  New  Jersey  now  has  a  statute  regulating  mid- 
wifery as  a  profession,  requiring  a  license  and  examination  as 
to  qualifications. 

Closely  allied  to  this  subject  is  that  of 

Intoxicating  Liquors. 

The  New  York  laws  regulating  the  sale  of  intoxicating 
liquors  have  been  revised  and  consolidated. 

Georgia  regulates  the  sale  of  liquor  by  license,  provides 
again  for  local  option,  and  prohibits  the  taking  o^  intoxicating 
liquors  to  any  church  or  other  place  where  people  have  assem- 
bled for  divine  worship  and  the  using  of  them  there,  except  in 
cases  of  accident  or  misfortune.  The  sale  of  liquor  in  the 
vicinity  of  rural  churches  and  schools  is  also  wisely  pro- 
hibited. 

A  new  act  in  Colorado  forbids  the  keeping  of  "  wine  rooms  *' 
into  which  any  female  shall  be  permitted  to  enter,  and  requires 
saloons  to  be  closed  at  midnight  and  on  Sundays. 

Morals. 

In  New  York,  the  hiring  of  barmaids  is  prohibited,  furnish- 
ing one  proof,  at  least,  of  a  reaction  against  the  further 
progress  of  Anglomania. 

Another  New  York  measure  provides  for  the  better  security 
of  the  freedom  of  religious  worship  in  certain  public  institu- 
tions, not  including  public  schools,  by  giving  to  their  inmates 
the  right  to  enjoy  the  ministrations  of  such  denominational 
ministers  or  priests  as  they  may  prefer.  This  act  has  been 
severely  criticised  in  certain  quarters,  but  on  its  face  appears 
to  me  to  .be  just  and  to  confirm  a  constitutional  right. 

Georgia  follows  the  good  example  of  other  States  by  making 
indecent  or  disorderly  conduct  in  the  presence  of  females  in 
public  places  a  penal  offence.  Why  not  use  the  word 
"  women  ?  "  The  word  "  female ''  as  descriptive  of  women  is, 
to  me,  very  distasteful. 
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Louisiana,  after  a  struggle  without  parallel  in  municipal  his- 
tory, celebrates  her  triumph  by  prohibiting  lotteries  and  all 
dealings  of  any  kind  connected  therewith  within  her  borders 
after  December  31,  1893,  when  the  charter  of  the  famous 
Louisiana  Lottery  Company  will  expire. 

That  State  also  encourages  societies  formed  for  the  preven- 
tion of  cruelty  to  children  and  to  animals  by  giving  to  them 
a  share  of  all  fines  imposed  by  the  Courts  by  way  of  punish- 
ment for  such  cruelty ;  and  by  other  acts  the  employment  of 
children  in  factories  is  regulated  ;  inveigling  girls  under  seven- 
teen years  of  age  into  houses  of  ill-fame  is  made  a  felony ; 
and  their  employment  in  places  where  their  morals  are  in  dan- 
ger of  being  corrupted  is  prohibited.^ 

Sociology,  Etc. 

Ohio,  true  to  the  traditions  of  her  New  England  ancestry, 
prohibits  barbers  from  carrying  on  their  business  on  Sunday 
under  penalty  of  fine  and  imprisonment. 

New  York  provides  for  a  naval  addition  to  its  militia  force ; 
and  Ohio  and  Iowa  have  amended  their  militia  laws. 

Virginia  has  provided  for  copying  and  preserving  old  his- 
torical documents  in  certain  counties,  and  has  incorporated  an 
association  for  the  preservation  of  her  antiquities.  South 
Carolina  creates  a  commission  to  procure  and  arrange  copies  of 
historical  documents  in  England  relating  to  that  State;  and 
Iowa  has  an  act  to  promote  the  collection  and  preservation  of 
similar  documents. 

Private  detectives  in  Rhode  Island  must  hereafter  secure 
yearly  licenses  from  the  city  or  town  authorities  and  give  bond 
for  the  proper  discharge  of  their  services,  under  pain  of  fine 
and  imprisonment. 

Labor  Day  has  been  set  apart  as  a  holiday  in  South  Carolina, 
Georgia,  Virgina  and  Utah  Territory,  and  Arbor  Day  in 
Georgia  and  Utah. 

Maryland,  for  the  first  time,  provides  a  statutory  mode  of 
adopting  children. 
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Labor. 

Ten  hours'  labor  in  twelve  consecutive  hours  are  constituted 
a  day's  work  on  all  steam  surface  and  elevated  railroads  in 
New  York.  In  New  Jersey,  fifty-five  hours  per  week  are 
authorized,  and  in  Massachusetts  for  minors  and  women  fifty- 
eight  hours. 

Georgia  refuses  to  allow  its  railroads  to  require  their  train- 
men to  make  runs  longer  than  thirteen  hours,  or  runs  aggre- 
gating more  than  thirteen  hours  in  any  tw^enty-four  hours,  and 
requires  railroads  to  furnish  discharged  employees  with  written 
statements  of  the  cause  of  discharge  upon  request. 

Massachusetts  has  adopted  several  measures  affecting  labor 
and  laborers.  One  justly  and  humanely  forbids  the  employ- 
ment of  women  and  minors  in  manufactories  between  the  hours 
of  ten  o'clock  at  night  and  six  o'clock  in  the  morning. 
Another  defines  the  cases  in  which  employers  are  liable  to 
make  compensation  for  injuries  suffered  by  thfeir  employees. 
Another  gives  to  laborers  on  buildings  or  works  owned  by 
cities  or  towns  a  right  of  action  against  such  cities  or  towns  to 
recover  any  debt  for  their  labor.  Another  statute  forbids  any 
person  or  corporation  to  coerce  or  compel  any  person  to  enter 
into  any  agreement,  written  or  verbal,  not  to  join  or  become  a 
member  of  any  labor  organization  as  a  condition  of  employ- 
ment. A  statute  prohibits  the  deduction  of  wages  of  weavers, 
except  for  imperfections  in  their  own  work  first  exhibited  to 
them.  The  last  act  takes  the  place  of  the  "  Weavers'  Fines 
Bill"  of  1891,  declared  unconstitutional  in  155  Massachusetts. 

Ohio  forbids  its  railroads  from  requiring  trainmen  and  tele- 
graph operators  who  have  been  on  duty  for  fifteen  hours  to  go 
again  on  duty  until  after  they  have  had  eight  hours'  rest,  and 
declares  that  ten  hours  shall  constitute  a  day's  work. 

New  Jersey  limits  the  hours  of  labor  of  minors  under 
eighteen  years  of  age  and  women  from  7  to  12  and  1  to  6 
o'clock  in  each  working  day,  except  Saturday,  when  the 
hours  are  fixed  from  7  to  12  o'clock.  That  State  also  makes 
criminal  the  imitation  of  any  trademark  or  label  adopted  by 
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any  union  of  workingmen  for  their  protection ;  permits  the 
incorporation  of  trades-unions;  authorizes  the  arbitration  of 
disputes  .between  employers  and  unions,  though  this  is  appar- 
ently not  made  compulsory  ;  and  gives  to  laborers  and  work- 
men a  lien  upon  the  assets  of  insolvent  corporations  subject 
only  to  the  mortgages  thereon. 

Tennessee  requires  persons  or  corporations  engaged  in  the 
construction  of  railroads  or  in  mining  or  manufacturing  to  pay 
laborers  and  employees  in  lawful  money  at  regular  intervals. 

No  children  under  fourteen  years  of  age  in  Massachusetts 
can  now  be  employed  before  six  o'clock  in  the  morning  or  after 
seven  o'clock  in  the  evening,  or  in  any  indoor  work  during 
public  school  hours,  unless  the  employer  procures  an  employ- 
ment ticket  in  the  manner  already  provided  by  law. 

Aliens  and  Non-Residents. 

Massachusetts,  while  declaring  that  any  person  whose  prop- 
erty is  in  danger  may,  without  any  limitation  of  his  right,  call 
on  the  regularly  constituted  police  authorities  of  the  Common- 
wealth for  protection,  pronounces  against  what  is  known  as 
*' Pinkertonism"  by  forbidding  the  authorizing  of  non-r^si- 
dents,  other  than  regular  employees,  to  assist  with  arms  in  the 
defence  of  property,  and  prohibits  the  appointment  of  non-resi- 
dents as  special  police  officers  in  cases  of  emergency.  The 
private  employment  of  armed  forces  is  so  likely  to  lead  to  blood- 
shed and  the  destruction  of  human  life  that  the  State  wisely,  I 
think,  prohibits  such  employment;  but  having  thus  disabled 
the  person  whose  property  is  endangered  from  self-protection, 
the  duty  of  the  State  to  afford  the  necessary  protection  by 
itself  and  its  authorities  ought  to  be  earnestly,  promptly  and 
effectively  discharged. 

New  York  has  also  legislated  on  the  same  subject. 

The  taking  of  lobsters  within  the  borders  of  Massachusetts 
by  non-residents  is  forbidden. 

In  Texas,  non-resident  aliens  are  prohibited  from  holding 
land  for  more  than  ten  years;  on  the  other  hand,  Colorado 
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has  repealed   her  law   preventing    non-resident  aliens   from 
acquiring  real  estate  there. 

Minors. 

Rhode  Island  and  Colorado  have  joined  the  long  list  of 
other  States  in  prohibiting  the  sale  or  gift  of  cigareftes  to 
minors  and  in  forbidding  them  to  smoke  or  chew  tobacco  in 
any  form  in  public  places.  I  am  indebted  to  the  member  of 
the  General  Council  for  Rhode  Island  for  the*  statement  that 
twenty-four  other  States  have  enacted  similar  laws. 

New  York  requires  that  all  children  engaged  in  theatrical 
or  other  public  exhibitions  shall  be  licensed  only  after  the  con- 
sent of  their  parents  or  guardians  has  been  obtained  and  after 
other  persons  interested  have  had  an  opportunity  to  be  heard. 
The  same  State  has  also  adopted  a  law  intended  to  prevent 
children  under  sixteen  years  of  age  accused  or  convicted  of 
crime  from  being  confined  or  otherwise  associated  with  adult 
criminals. 

Massachusetts  provides  for  the  punishment  of  persons  who 
maintain  boarding-houses  for  infants  under  two  years  of  age, 
unless  licensed  by  the  State  Board  of  Lunacy  and  Charity. 

Married  Women. 

Recognizing  the  spirit  of  the  age,  Rhode  Island  now  allows 
married  women  to  sell  and  convey  and  to  contract  to  sell  and 
convey  their  personal  estate  as  if  unmarried  ;  but  they  are  not 
yet  allowed  to  transact  business  as  traders. 

In  South  Carolina,  married  women  may  acquire  any  species 
of  property  and  make  contracts  in  the  same  manner  and  to  the 
same  extent  2i&femme8  sole,  but  cannot  become  accommodation 
endorser^  or  guarantors  or  make  themselves  liable  to  pay  the 
debt  of  another.  Husbands  are  no  longer  liable  for  the  debts 
of  their  wives,  whether  contracted  before  or  after  marriage, 
except  for  the  necessary  support  of  themselves  or  their  minor 
children  residing  with  the  wife. 

In  Iowa,  life  insurance  in  favor  of  a  wife  upon  the  life  of 
her  husband  not  exceeding  $5,000  is  exempt  from  liability»for 
the  debts  of  the  husband. 
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Family  expenses  and  expenses  for  the  education  of  children 
are  now  chargeable  in  Colorado  upon  the  property  of  both 
husband  and  wife  jointly  apd  severally. 

North  Carolina  wisely  requires  the  private  examination  of 
married  women  in  acknowledging  mortgages  upon  household 
furniture. 

Trade  and  Commerce. 

In  Iowa,  warehouse  receipts  in  the  slaughtering  or  packing 
business  are  made  presumptive  evidence  of  title  to  the  property 
described  therein  both  in  law  and  equity,  and  in  Colorado 
there  is  a  similar  act  as  to  all  warehouse  receipts. 

Louisiana  abolishes  the  compulsory  inspection  of  flour  in 
commendable  deference  to  the  action  of  the  United  States 
Circuit  Court  in  declaring  its  act  of  1870  on  that  subject 
unconstitutional. 

Louisiana  also  prohibits  all  trusts  or  combinations  to  control 
values  of  merchandise  and  commodities,  but  seems  to  except 
such  combinations  when  made  by  farmers  and  laborers,  the 
apparent  result  being  that  farmers  may  combine  to  raise  the 
price  of  grain,  while  merchants  may  not,  and  while  manufac- 
turers cannot  join  together  to  raise  the  price  of  their  products, 
their  employees  may,  by  united  action,  raise  the  price  of  the 
labor  which  enters  so  largely  into  the  cost  of  such  products. 

The  law  of  New  York  restricting  the  liability  of  hotel- 
keepers  for  loss  of  valuables  by  guests  has  been  amended  for 
the  better  protection  of  the  proprietors. 

In  Iowa,  Colorado  and  New  Jersey,  laws  have  been  enacted 

'  for  the  protection  of  trademarks  and  labels  ;  and  New  Jersey, 

by  amendment,  increases  the  eflSciency  of  her  mechanics'  lien 

law  and  more  effectually  guards   the   rights  of   owners  who 

improve  real  estate  by  erecting  buildings  thereon. 

Maryland  provides  means  for  protecting  dealers  in  beer  and 
mineral  waters  in  the  use  of  their  bottles  and  for  punishing  the 
pirating  of  the  same. 
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Administration  of  Justice. 

In  Rhode  Island,  all  entry  and  continuance  fees  and  all 
clerks'  fees  in  the  Supreme  and  Superior  Courts  have  been 
abolished. 

Receivers  of  the  property  of  judgment  creditors  must,  in 
New  York,  hereafter  be  residents  of  that  State. 

The  mayors  of  towns  and  villages  in  Georgia  no  longer  have 
jurisdiction  of  civil  causes. 

The  same  State  allows  levies  and  sales  of  shares  in  the 
capital  stock  of  corporations  in  any  county  where  any  such  cor- 
poration has  an  office  or  agency  for  the  transaction  of  business. 
Executions  may  now  be  amended  without  affecting  the  legality 
of  levies  previously  made  under  them ;  and  books  of  account 
of  business  men  may  be  received  in  evidence,  not  only  when  the 
clerk  who  made  the  entries  is  dead  or  inaccessible,  but  where 
he  is  for  any  reason  disqualified  from  giving  his  testimony. 

The  most  noticeable  change,  however,  in  the  law  of  evidence  in 
Georgia,  is  a  new  statute  allowing  one  party  to  a  civil  action  to  put 
the  opposite  party  on  the  witness  stand  with  the  privilege  of 
subjecting  him  to  a  "  thorough  and  sifting  examination  and  with 
the  further  priv^ege  of  impeachment  just  as  though  the  witness 
had  testified  in  his  own  behalf  and  was  being  cross-examined/' 
This  act  seems  to  mark  the  final  success,  so  far  as  Georgia  is 
concerned,  of  the  long  and  persistent  effort  begun  by  Jeremy 
Bentham  in  1802  to  obliterate  the  old  common  law  rule  that 
parties  to  an  action  were  not  competent  witnesses.  That  rule 
being  founded  on  the  false  assumption  that  no  one  interested 
in  a  controversy  could  be  expected  to  testify  in  derogation  of 
his  interest,  or  could  be  made  to  do  so,  received  its  first  blow 
from  Lord  Denman  in  the  English  act  of  1843,  named  after 
him,  and  from  Lord  Brougham's  acts  of  1846  and  1851,  since 
which  time  it  has  been  rendered  practically  harmless  in  the 
United  States  by  State  legislation.  The  Georgia  act  just 
adopted  relieves  a  party  from  the  necessity  of  making  the 
opposite  party  his  own  witness  and  from  the  consequences 
resulting  therefrom.     This  seems  to  me  to  be  sound  legislation. 
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Georgia  has  made  another  advance  in  permitting  cases 
involving  the  hearing  of  vulgar  or  obscene  testimony  to  be 
heard  in  private  at  the  discretion  of  the  presiding  judge. 

In  South  Carolina,  medical  and  scientific  works,  or  such 
parts  thereof  as  may  be  relevant  to  the  issues  involved,  are 
made  "  competent  and  admissible  evidence  to  be  read  before 
the  court  or  jury^  in  addition  to  expert  testimony,  in  civil  or 
criminal  cases  involving  questions  of  insanity  or  poisoning.*' 
I  have  a  decided  impression  against  the  wisdom  or  utility  of 
this  statute  so  far  as  it  allows  the  counsel  to  read  from  such 
works  directly  to  the  jury,  and  makes  the  same  evidence 
per  86. 

Texas  has  revised  and  amended  her  laws  relating  to  the 
organization,  jurisdiction  and  practice  of  her  Supreme  Court, 
Cjourts  of  Civil  Appeals  and  Courts  of  Criminal  Appeals,  and 
to  the  practice  in  District  and  County  Courts. 

A  license  fee  of  $20  is  now  necessary  for  admission  to  the 
bar  of  Colorado,  the  money  thus  received  to  be  expended  in 
the  purchase  of  books  for  the  Supreme  Court  library. 

Colorado  makes  new  provisions  for  the  compilation  and  pub- 
lication of  the  opinions  of  its  Supreme  Court. 

In  Utah  Territory,  nine  jurors  may  now  bring  in  a  verdict 
in  civil  causes.  I  feel  bound  to  say,  as  a  result  of  my  experi- 
ence, observation  and  reflection  on  the  subject,  that  I  believe 
in  the  old-fashioned  and  immemorial  trial  by  a  jury  of  twelve 
good  and  lawful  men  and  in  the  unanimity  of  verdicts.  I 
venture  to  predict  that  such  an  innovation,  though  favored  by 
many  able  and  experienced  practitioners,  will  not  work  well 
or  be  established  in  the  jurisprudence  of  the  country. 

In  Utah,  also,  a  law  has  been  adopted  providing  that  when- 
ever testimony  has  been  phonographically  reported  by  an 
official  reporter  such  report  may  be  used  upon  a  subsequent 
trial  or  proceeding  in  the  same  case  if  the  witness  is  then 
dead  or  beyond  the  jurisdiction  of  the  court. 

In  North  Carolina,  a  personal  representative  is  required  to 
plead  the  Statute  of  Limitations.  In  that  State,  too,  deposi- 
tions may  now  be  taken  in  criminal  cases. 
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The  Legislature  of  Mississippi,  putting  in  force  the  pro- 
visions of  the  new  Constitution  of  1890,  has  re-adopted  the 
judiciary  system  in  force  since  1870  with  few  exceptions. 
Judges  are  appointed  by  the  Governor  and  confirmed  by  the 
Senate.  The  jurisdiction  of  the  Supreme  Court,  with  two  or 
three  exceptions,  is  appellate  only,  and  is  composed  of  three 
judges  who  hold  for  nine  years.  Circuit  judges  and  chancel- 
lors hold  for  four  years  only — "  a  mistake,''  as  Judge  Hill,  of 
our  General  Council,  truly  says.  The  Circuit  Court  has  jur- 
isdiction of  law  and  criminal  cases ;  the  Chancery  Courts,  of 
equity  causes  and  of  testamentary  matters.  Many  of  the 
details  are  worked  out  before  the  clerk  and  master  at  rules 
subject  to  confirmation  by  the  chancellor  at  chambers  or  in 
regular  term  time.  "I  am  of  opinion,'*  says  Judge  Hill, 
"  that  we  have  one  of  the  best  judiciary  systems  of  which  I 
have  knowledge.  Under  the  new  constitution,  jurors  must  be 
qualified  electors  and  must  be  able  to  read,  write  and  make  the 
ordinary  calculations  of  interest.  These  educational  qualifi- 
cations I  adopted  in  the  United  States  courts  held  by  me  in 
the  State  twenty  years  ago  and  maintained  whilst  on  the 
bench." 

Maryland  has  increased  the  salaries  of  all  the  judges  in  the 
State,  which  now  range  from  $3,600  to  ^,500  per  annum. 
For  this  act  of  justice,  and  this  good  example,  much  thanks ! 

Municipal  Corporations. 

The  volume  of  the  statutes  of  New  York  for  1892  is  crowded 
with  amendments  to  various  city  charters,  Troy  and  Brook- 
lyn being  specially  favored.  A  cursory  examination  of  the 
mass  relating  to  Troy  suggests  that  the  immediate  future  of 
that  city  may  be  watched  with  interest.  Its  power  of  absorp- 
tion and  capacity  of  digestion,  as  well  as  its  ability  to  adapt 
itself  to  new  conditions,  are  evidently  to  be  thoroughly  tested. 

Massachusetts  adopted  a  general  act  providing  that  any  town 
containing  not  less  than  twelve  thousand  inhabitants  may  apply 
for  and  consent  to  a  city  government  on  the  usual  representa- 
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tive  model.  The  act  further  provides  articles  of  government 
for  cities  so  formed.  Another  act  provides  for  the  pensioning 
of  members  of  the  fire  department  in  cities  having  not  less 
than  75,000  inhabitants,  except  the  city  of  fioston ;  and  still 
another  provides  for  the  pensioning  of  the  fire  and  police 
departments  of  that  city. 

Ohio  has  revised  and  amended  her  law  as  to  the  method  of 
making  assessments  for  public  improvements  and  for  ^ the  gov- 
ernment of  cities  of  the  second  grade. 

Colorado  makes  some  municipal  corporations  subject  to  gar- 
nishment in  the  same  manner  as  private  corporations. 

Wisconsin  considerately  directs  cities  of  over  100,000 
inhabitants  having  paid  fire  departments  to  set  aside  one  per 
cent,  of  revenues  from  licenses  and  one-eighth  of  money  paid 
in  by  insurance  companies  under  existing  laws  to  be  a  pension 
fund  for  disabled  and  superannuated  firemen  and  policemen 
and  for  the  widows  and  orphans  of  those  who  die  in  the  service. 

In  New  Jersey,  the  Legislature  has  passed  an  act  which  has 
excited  much  comment  and  adverse  criticism  in  that  State. 
By  it,  all  control  and  care  of  streets,  sewers  and  waterworks 
are  taken  out  of  the  hands  of  common  councils,  boards  or  other 
authorities  in  cities  having  between  60,000  and  100,000 
inhabitants  and  lodged  in  Boards  of  Public  Works  provided 
for  in  the  act.  These  boards,  consisting  of  five  members,  are 
to  be  appointed  by  the  mayor,  and  are  not  to  include  more 
than  three  members  of  the  same  political  party.  This  political 
limitation  has  not  thus  far  saved  the  boards  from  being  charged 
with  political  bias. 

Private  Corporations. 

The  law  of  New  York  requiring  stock  corporations  to  make 
annual  reports  to  the  Secretary  of  State  has  been  amended  in 
such  a  way  as  to  make  this  duty  even  more  stringent  and 
onerous  than  hitherto. 

That  State  now  authorizes  benevolent  orders  to  form  cor- 
porations  for  the  acquisition  of  real  property  and  the  erection 
and  maintenance  of  buildings  thereon  for  their  use. 
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Georgia  now  has  laws  providing  for  the  incorporation  of 
banks  and  for  their  regulation ;  and  also  one  to  prevent 
"pooling'*  by  insaranee  companies;  and  another  regulating 
what  they  term  "  interstate  building  and  loan  associations.'* 

In  Massachusetts,  laws  have  been  passed  relating  to  the 
admission  to  the  State  of  fraternal  beneficiary  organizations 
and  of  corporations  paying  only  disability  and  death  benefits, 
and  excluding  such  associations  unless  organized  or  admitted 
as  provided  in  the  act ;  also  limiting  single  risks  of  mutual 
boiler  insurance  companies  to  one-tenth  of  their  net  assets ; 
facilitating  the  changing  of  corporate  names,  and  relating  to 
the  enforcement  of  liability  of  shareholders  in  trust  companies 
whose  capital  stock  has  become  impaired. 

New  Jersey  has  adopted  a  law  providing  means  by  which 
corporations  existing  under  her  general  corporation  law  may 
modify,  change  or  alter  their  original  certificates  of  incorpora- 
tion in  whole  or  in  part,  the  amended  certificate  being  deemed 
to  have  been  filed  and  recorded  as  of  the  date  of  filing  and 
recording  the  original,  provided  that  no  actions  pending  or 
rights  accrued  shall  be  affected  or  the  total  authorized  capital 
stock  increased  or  decreased. 

That  State  also  amends  its  laws  so  as  to  require  but  one 
director  of  a  corporation  to  reside  in  the  State  ;  and  allows 
corporations  to  do  business  outside  of  the  State,  although  their 
charters  do  not  so  provide,  but  still  requires  them  to  have  an 
office  within  the  State. 

The  insurance  laws  of  Iowa  have  been  amended  so  as  to  allow 
of  the  insuring  of  employers  against  loss  by  accidents  caused 
by  the  act  of  an  employee  or  occurring  in  the  transaction  of 
their  business  or  from  the  operation  of  machinery,  and  for  the 
insuring  against  loss  by  the  rupture  or  explosion  of  steam 
boilers. 

In  Colorado,  new  provision  is  made  for  amending  the  articles 
of  incorporation  of  corporations  organized  under  its  laws ;  and 
provision  is  also  made  for  the  incorporation  and  regulation  of 
trust  companies. 
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In  the  same  State,  a  statute  enacts  that  foreign  corporations 
cannot  be  liquidated  or  reconstructed  unless  the  rights,  shares 
and  interests  of  its  citizens  are  protected  and  their  stock 
interest  fully  recognized  in  its  original  condition  without 
diminution  in  number,  amount  or  face  value.  Just  what  this 
unique  measure  of  home  protection  means  or  what  it  will 
accomplish  must  be  left  to  judicial  solution  and  experience  to 
determine. 

Maryland  requires  all  trust,  safe  deposit  and  guarantee  com- 
panies to  report  twice  a  year  to  the  State  Treasurer  and 
deposit  with  him  a  percentage  of  their  capital  stock. 

Railroads  and  Railroad  Commissions. 

The  laws  of  New  York  concerning  railroads  have  been 
revised  and  consolidated. 

Georgia  has  amended  its  railroad  commission  law  by  extend- 
ing its  powers  of  prosecuting  violations  of  the  rules  and  regu- 
lations of  the  commission  by  authorizing  the  commission  to 
investigate  facts  affecting  through  rates  and  to  report  theixi  to 
the  Interstate  Commerce  Commission  at  Washington.  The 
field  of  supervision  of  the  commission  is  also  enlarged  so  as  to 
include  express  and  telegraph  companies.  That  State  has  also 
enacted  laws  regulating  railroads  as  to  the  sale  of  tickets  on 
connecting  roads  and  providing  equal  accomodations  and  sep- 
arate cars  for  lyhite  and  colored  passengers.  Railroads  are 
also  made  subject  to  municipal  taxation.  A  general  law  for 
the  incorporation  of  railroads  has  also  been  adopted. 

Massachusetts  authorizes  railroads  now  operated  by  steam 
power  to  use  electricity  as  a  motive  power ;  requires  them  to 
maintain  crossings  which  give  access  to  lands  cut  off  by  their 
tracks;  directs  them  to  provide  mileage  tickets;  abolishes 
grade  crossings  at  particular  places ;  and  forbids,  as  does  South 
Carolina,  railroads  to  issue  to  any  State  officer  free  passes  or 
any  ticket  at  less  than  the  ordinary  price. 

The  railroads  of  Ohio  may  now  borrow  money  upon  mort- 
gage in  cases  where  heretofore  they  have  been  authorized  to 
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issue  preferred  stock.  The  Act  specifies  the  purposes  for  which 
bonds  may  be  issued  and  is  liberal  in  its  provisions.  Stock 
holders  in  Ohio  railroads  who  refuse  to  assent  to  their  consoli- 
dation with  other  roads  are  entitled  to  receive  the  highest 
market  value  for  their  stock,  which  may  be  ascertained  by 
arbitration.  Penalties  are  prescribed  for  overcharging  for 
transportation  of  freight  or  passengers,  for  switching  and  for 
transporting  cars  of  other  companies.  Connecting  railroads 
are  required  to  transport  each  other's  cars,  and  rates  for  switch- 
ing are  prescribed. 

In  Iowa,  the  laws  relating  to  its  railroad  commission  have 
been  amended  by  making  the  schedule  of  joint  rates  prima 
facie  evidence  that  the  rates  therein  fixed  are  reasonable  and 
just  maximum  rates,  and  by  requiring  common  carriers  to  fur- 
nish additional  reports  when  required  by  the  commission. 
Taxes  voted  in  aid  of  railroads  in  that  State  cannot  exceed 
five  per  cent,  of  the  assessed  value  of  property  in  the  munici- 
pality giving  its  aid. 

Virginia  follows  the  example  of  sixteen  or  seventeen  other 
States  in  adopting  a  statute  for  the  regulation  and  control  of 
common  carriers,  containing  the  usual  provisions  as  to  the  long 
and  short  haul,  rebates,  drawbacks,  undue  preference,  inter- 
change of  traffic,  publication  of  rates,  false  billing,  etc. 

I  am  informed  that  the  recent  legislation  of  Mississippi  is 
unfavorable  to  railroads  and  to  corporations  generally,  but  I 
have  been  unable  to  obtain  the  Acts  themselves.  Proper 
restrictions  and  limitations  upon  the  powers  and  management 
of  corporations  are  wise  and  generally  necessary  for  the  best 
interests  of  the  corporations  themselves,  as  well  as  of  the 
people  of  a  State,  but  what  is  wisdom  in  such  legislation  seems 
to  be  attainable  only  by  experience  and  by  a  careful  study  of 
past  legislation  in  other  communities  and  of  its  results. 

Maryland  has  extended  the  time  within  which,  under  exist- 
ing laws,  railroads  must  discontinue  the  use  of  stoves  in  cars  to 
February  1,  1894. 
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Taxation. 

New  Jersey  follows  New  York  and  certain  other  States  in 
taxing  collateral  inheritances. 

The  collateral  inheritance  tax  law  of  New  York  has  been 
amended  by  providing  more  specifically  for  the  appraisal  of 
property  subject  to  the  Act  and  giving  power  to  the  appraiser 
to  subpoena  and  examine  witnesses.  It  also  requires  all  safe 
deposit  companies,  banks  or  other  institutions  or  persons  hold- 
ing securities  or  assets  of  a  decedent  to  give  five  days'  notice 
to  the  county  treasurer  or  comptroller  of  the  time  and  place 
when  it  is  intended  to  deliver  or  transfer  such  securities  or 
assets  to  the  legal  representatives  of  the  deceased.  The  treas- 
urer or  comptroller  may  attend  personally  or  by  representative 
at  the  time  of  the  delivery  and  examine  such  securities  or 
assets.  Liability  to  pay  the  tax  due  is  the  penalty  provided  for 
failure  to  give  the  notice  or  refusal  to  allow  the  examination. 

In  that  State,  also,  an  Act  has  been  passed  establishing  the 
"block  system  "  for  taxes  and  assessments,  founded  upon  the 
principle  advocated  by  Mr.  Olmstead,  at  our  meeting  in  1890, 
for  the  recording  of  conveyances.  Its  operation  in  actual 
practice  will  be  watched  with  interest. 

A  somcAvhat  novel  and  experimental  Act  was  passed  by  the 
Legislature  of  Michigan  in  1891,  which  has  recently  come 
under  my  observation.  It  attempts  to  divide  the  tax  upon 
mortgaged  real  estate,  by  levying  a  proportionate  part  upon 
the  owner  and  the  other  part  upon  the  mortgagee.  Both  are 
made  liens  upon  the  property,  the  mortgagee  being  declared  to 
have  an  interest  in  the  land.  Either  the  owner  or  the  mort- 
gagee may  pay  both  taxes,  and,  in  case  they  are  paid  by  the 
owner,  the  portion  paid  on  account  of  the  mortgagee  is  to  be 
credited  on  account  of  interest,  and  n  that  is  not  suflScient,  then 
upon  the  principal  of  the  debt  secured.  If  paid  by  the  mort- 
gagee, the  portion  paid  on  account  of  the  owner  is  to  be  added 
to  the  debt  and  secured  by  the  lien.  The  scheme  is  well  cal- 
culated to  accomplish  its  object,  were  it  not  for  the  well-proved 
economic  principle,  which  will,  as  it  has  done  in  other  cases,. 
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result  in  the  lender  of  money  requiring  the  payment  of  his 
portion  of  the  tax  by  the  owner  directly,  by  express  contract, 
or  indirectly,  by  an  increase  in  the  rate  of  interest. 

The  session  of  the  Legislature  of  Louisiana  recently  ended 
was  largely  occupied  in  discussing  bills  and  enacting  laws 
relating  to  the  levee  system,  made  urgent  by  the  extraordinary 
floods  and  consequent  disasters  of  last  spring.  Some  of  these 
Acts  adopt  a  new  principle,  by  granting  power  to  the  Boards 
of  Levee  Commissioners,  not  only  to  levy  ad  valorem  taxes, 
but  to  exact  contributions,  in  the  nature  of  local  assessments 
for  benefits  received,  on  personal  property,  such  as  the  crops,  . 
as  well  as  on  the  real  property  protected  by  the  levees.  The 
constitutional  questions  likely  to  arise  will  be  interesting,  and 
their  discussion  and  decision  will  undoubtedly  have  notable 
effect  upon  the  evolution  of  constitutional  law,  already  far 
advanced  in  that  State. 

Real  Estate. 

New  York  amends  its  law  prescribing  the  procedure  when 
persons  seized  of  real  property  die  intestate  or  without  devis- 
ing it  to  specific  persons,  by  extending  its  provisions  to  those 
claiming  title  through  the  heirs,  as  well  as  to  the  heirs  them- 
selves. 

That  State,  too,  now  permits  acknowledgments  to  be  taken 
in  other  States  or  Territories,  before  any  officers  authorized  by 
their  own  laws  to  take  acknowledgments.  It  has  also  adopted 
a  law  enabling  divorced  women  more  readily  to  convey  and 
release,  inchoate  rights  of  dower. 

Massachusetts  makes  the  record  of  instruments  purporting 
to  affect  land  titles,  when  duly  acknowledged  or  proved,  con- 
clusive evidence  of  the  delivery  of  such  instruments  in  favor  of 
purchasers  for  value  without  notice  claiming  thereunder.  This 
is  a  novel,  and  perhaps  just,  application  of  the  principle  of 
estoppel.  By  another  Act  it  is  provided  that  no  judgment 
affecting  land  titles  shall  have  any  effect  as  against  persons 
other  than  the  parties  to  the  action,  unless  a  certified  copy 
13 
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thereof  shall  have  been  recorded ;  and  still  another  provides 
for  the  appointment  of  a  Commissioner  of  Public  Records. 

Another  Massachusetts  statute  prevents  the  acquisition  of 
rights  of  way  across  railroads  by  prescription. 

Virginia  endeavors  to  quiet  titles  in  cases  of  defective 
acknowledgments  by  married  women,  by  providing  that,  unless 
action  is  brought  within  two  years  after  the  passage  of  the  Act, 
or  within  ten  years  after  the  date  of  such  acknowledgment,  the 
deed  shall  be  valid  to  pass  dower. 

North  Carolina  provides  that  boundaries  of  land  described  in 
a  conveyance  may  be  sustained  if  the  jury  are  satisfied  that  the 
land  in  question  is  the  same  tract  (intended  to  be)  described  in 
the  instrument. 

Wills,  Probate,  etc. 

Georgia  renders  less  difficult  the  proving  of  foreign  wills,  by 
providing  that  no  greater  number  of  witnesses  shall  be  required 
to  prove  them  than  are  required  for  their  execution. 

Massachusetts  has,  as  it  seems  to  me,  wisely  enacted  a 
statute  that  the  marriage  of  a  testator  shall  be  a  revocation  of 
any  will  previously  made,  unless  it  is  made  in  contemplation 
of  such  marriage,  or  in  the  exercise  of  a  power  of  appoint- 
ment. 

New  Jersey  allows  securities  belonging  to  estates  of  deceased 
persons  to  be  deposited  under  an  order  of  court,  and,  in  such 
^ase,  the  securities  so  deposited  shall  not  be  taken  into  account 
in  fixing  the  amount  of  the  bond  of  any  executor,  administrator 
or  other  trustee. 

Crimes  and  Punishments. 

New  York  has  amendedits  Code  of  Criminal  Procedure  as 
to  the  method  of  imposing  the  death  penalty  by  electricity. 

In  the  same  State,  the  procedure  in  the  arraignment  and 
punishment  of  (jprporations  for  crime  has  been  amended ;  and, 
by  a  new  statute,  tapping,  or  otherwise  interfering  with  tele- 
graph  or  telephone    wires,   is   made   a   misdemeanor.      By 
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another  Act,  illuminating  gas  is  made  the  subject  of  theft, 
and  its  unlawful  appropriation  is  brought  within  the  criminal 
laws. 

Massachusetts  makes  a  criminal  offense  the  conversion  by 
brokers  and  oflBcers  of  corporations  engaged  in  the  broker's 
business,  of  money  deposited  with  them  for  specific  purposes. 
That  State  has  also  passed  a  law  which  the  irreverent  might 
denominate  "An  Act  for  the  Protection  of  Deacons.''  It 
pronounces  crimes  the  entering  and  driving  of  horses  disguised 
or  misrepresented  at  places  where  purses  or  premiums  are  com- 
peted for.  The  maintaining  of  obstructions  in  buildings 
resorted  to  for  purposes  of  unlawful  gaming  is  also  made  a 
crime;  and  another  Act  punishes  all  persons  concerned  in 
managing  any  lottery  or  policy  shop,  or  in  selling  tickets 
therefor. 

Virginia  endeavors  to  prevent  and  punish  betting,  gambling, 
bookmaking  and  pool-selling  on  races,  elections  and  ball 
games. 

North  Carolina  defines  felony  to  be  any  crime  punishable  by 
imprisonment  in  the  penitentiary,  or  by  death ;  and  permits  a 
prisoner  to  be  convicted  of  any  crime  of  the  same  nature, 
though  of  a  less  degree,  as  that  of  which  he  is  accused. 

Maryland  pronounces  the  entering  of  any  building  with 
intent  to  tar  and  feather  any  person  a  criminal  offence. 

Tennessee  endeavors  to  prohibit  sparring  matches,  prize 
fighting  and  other  brutal  exhibitions,  under  heavy  penalties  of 
fine  and  imprisonment. 

Prisons  and  Convicts. 

New  York,  in  evident  deference  to  the  wishes  of  competing 
workmen,  no  longer  permits  the  manufacture  and  sale  of  cer- 
tain articles,  such  as  hats,  etc.,  in  prisons,  penitentiaries  and 
reformatories. 

Georgia  furnishes  a  curious  specimen  of  legislation  in  an  Act 
creating  the  office  of  "whipping  boss"  for  chain  gangs,  in 
which  it  is   provided   that   such   officers   and   other   persons 
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enumerated,  having  charge  of  convicts,  shall  not  "  be  person- 
ally liable  for  any  injury  or  damage  to  any  convict  resulting 
from  the  employment,  care,  keeping,  control,  work  and  dis- 
cipline of  convicts  who  are  under. the  direction  of  said  govern- 
ing authorities,  respectively,  in  accordance  with  reasonable  and 
humane  rules  and  regulations,  adopted  as  aforesaid,"  such  rules 
and  regulations  being  prepared,  as  provided  by  the  Act,  by  the 
governing  authorities  of  counties  or  municipal  corporations 
employing  or  having  labor  performed  by  convicts,  with  power 
to  amend  them  as  occasion  may  require.  If  the  purpose  of  this 
clause  is  to  deprive  convicts  of  all  redress  for  injuries  and  dam- 
ages sustained  by  them  as  the  result  of  discipline,  it  is  probable 
that  such  purpose  will  be  defeated  by  a  proper  construction  of 
the  Act  in  the  light  of  those  constitutional  and  fundamental 
principles  which  secure,  even  to  criminals,  the  right  to  preserve 
God's  temple  inviolate. 

In  Massachusetts,  a  new  Act  limits  sentences  to  the  reforma- 
tory to  five  years  for  offences  punishable  by  imprisonment  in 
the  State  prison^  and  to  two  years  for  other  offences.  Another 
Act  allows  male  persons  under  thirty-five  years  of  age,  convicted 
of  habitual  drunkenness,  to  be  imprisoned  in  the  reformatory, 
and  females  so  convicted  to  be  imprisoned  in  the  reformatory 
for  women  not  more  than  two  years. 

Still  another  Act  provides  for  the  identification  of  criminals 
by  the  Bertillon  system,  being  by  means  of  measurement,  etc. 
A  similar  Act  was  adopted  by  Maryland.  Michigan  also  passed 
a  like  law  in  1891. 

Ohio  has  repealed  her  Act  of  1891,  establishing  an  interme- 
diate penitentiary. 

In  Maryland,  a  law  was  enacted  providing  for  the  establish- 
ment of  rogues'  galleries. 

Echoes  of  the  War. 

Massachusetts  offers  to  pay  the  burial  expenses  of  soldiers 
and  sailors  dying  in  State  institutions,  and  Virginia  makes  an 
appropriation  towards  a  monument  to  commemorate  the  valor 
of  the  private  soldiers  and  sailors  of  the  Confederate  States. 


/ 
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Wisconsin  provides  for  the  payment  of  salaries  to  the  secre- 
taries of  Soldiers'  Relief  Commissions  in  counties  whose  taxes 
levied  exceed  $10,000,  and  extends  the  relief  granted  by  the 
act  of  1887  to  indigent  Union  soldiers,  their  wives,  widows 
and  orphans,  to  the  indigent  parents  of  such  soldiers  who  die 
without  leaving  widows  or  orphans. 

Georgia  makes  the  annual  appropriation  of  $60,000  to  pay 
the  widows  of  Confederate  soldiers  who  died  in  the  service  or 
from  wounds  received  or  diseases  contracted  therein,  and  by  an 
amendment  grants  to  indigent  Confederate  soldiers  the  right  to 
engage  in  the  business  of  peddling  without  being  required  to 
procure  a  license  for  the  privilege. 

South  Carolina  makes  an  appropriation  to  be  used  in  erect- 
ing head  and  foot  stones  at  the  graves  of  her  soldiers  who  are 
interred  on  the  battlefield  of  Franklin,  Tennessee. 

Iowa  makes  appropriation  for  the  erection  of  a  State 
soldiers'  and  sailors'  monument,  plans  for  which  are  not  to  call 
for  the  expenditure  of  more  than  $150,000,  including  the  site 
and  all  other  expenses. 

Rhode  Island  stamps  as  a  criminal  any  person  who  without 
right  removes  any  flag  or  marker  placed  upon  a  grave  to  desig- 
nate that  such  grave  is  that  of  a  deceased  soldier  or  sailor. 

New  Jersey  authorizes  its^  cities  and  counties  to  assist  duly 
formed  associations  in  erecting  monuments  to  celebrate  the  vic- 
tories of  the  armies  of  the  United  States,  or  of  the  soldiers  and 
sailors  of  the  State,  in  the  late  war. 

Comments  and  Reflections. 

And,  now,  gentlemen,  complying  with  the  requirements  of 
the  Constitution,  I  have  endeavored  to  communicate  the  most 
noteworthy  changes  in  statute  law  on  points  of  general  interest 
made  in  the  several  States  and  by  Congress  during  the  preced- 
ing year. 

The  activity  of  the  legislative  function  is  so  great  that, 
although  I  have  had  to  deal  with  the  enactments  of  only  sixteen 
States  and  Territories  out  of  forty-eight,  and  although  I  have 
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given  the  briefest  statement  of  these  enactments — even  this  is  a 
long  catalogue  and,  I  much  fear,  has  proved  a  tedious  tale.  Still, 
this  ought  not  to  be  ^wearisome  to  lawyers  who  love  their  pro- 
fession, since  in  no  other  way  are  the  actual  workings  of  our 
institutions  so  faithfully  mirror^  and  displayed.  There  is,  as 
it  seems  to  me,  no  spectacle  of  more  transcendent  interest  than 
that  of  the  people  of  the  States  governing  themselves  in  all 
that  pertains  to  State  interests,  and  the  people  of  the  whole 
country  governing  themselves  in  all  that  pertains  to  the  general 
government.  Ours  is  a  political  Universe,  in  which  each  of 
the  forty-four  States  keeps  within  its  prescribed  orbit,  and  in 
which,  in  obedience  to  organic  laws,  all  revolve  with  planetary 
regularity  around  the  Central  Sun  of  the  Federal  Union.  And 
this  spectacle  of  a  Federal  Republic,  which  is  nowhere  else  to 
be  seen  in  such  successful  operation,  is  the  creation,  the  pro- 
digy, I  had  almost  said  the  miracle,  of  liberty  and  law  as 
wrought  out  and  exemplified  in  the  institutions  which  our 
fathers  founded,  which  their  descendants  have  maintained  and 
which  we  happily  enjoy. 

Holders  in  fee  of  such  a  magnificent  and  priceless  inheritance, 
presently  for  ourselves,  and  of  the  reversion  in  trust  for  the 
generations  that  in  endless  succession  are  to  come  after  us, 
there  rests  upon  us  the  solemn  and  sacred  duty  to  see  that  the 
estate  is  not  wasted,  despoiled  or  lost.  This  duty  rests  gener- 
ally upon  all  citizens ;  but,  in  view  of  the  nature  of  our  pro- 
fession, its  studies,  its  labors  and  its  influence,  it  rests  with 
peculiar  and  special  force  upon  it  and  upon  us. 

Commenting  on  Lord  Bacon's  familiar  observation,  "that 
every  man  is  a  debtor  to  his  profession,"  the  author  of  Eunomus 
truly  observes :  "  How  much  more  is  every  man  a  debtor  to  his 
country,  which  includes  every  blessing  he  enjoys,  and  for  the 
sake  only  of  which  any  profession  is  established."  And, 
reviewing  some  of  the  blessings  of  Englishmen,  he  adds : 
"  Think  of  this  and  bless  yourself;  you  are  born  neither  a  Russ 
nor  a  Turk."     (Eunomus,  Vol.  I,  p.  76.) 
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It  is  consolatory  to  think  that  it  is  at  times  possible  for  a 
lawyer,  even  unaided,  as  in  Lord  Bacon's  case,  not  only  to  dis- 
charge his  debt  to  his  profession,  but  to  overpay  it  and  thus  to 
make  the  profession  his  debtor.  But  his  ability  to  meet  this 
obligation  is  much  increased  when  he  acts  in  an  organized 
capacity ;  and  it  is  in  recognition  of  this  truth  that  this  Asso- 
ciation of  the  American  Bar  is  formed,  whose  leading  and 
declared  objects  are  *'  to  advance  the  science  of  jurisprudence, 
promote  the  administration  of  justice  and  uniformity  of  legis- 
lation throughout  the  Union,  and  uphold  the  honor  of  the  pro- 
fession of  the  law.**  '. 

Dealing,  as  the  lawyer  does,  almost  exclusively  with  statutes, 
forms,  precedents  and  trials,  the  effect  unavoidably  is  a  tendency 
to  regard  law  simply  in  the  light  of  a  positive  creation  of  the 
legislator  who  can  make,  alter  and  unmake  it  at  his  will. 

Sources  and  Naturb   of  Law.    Law  and   Legislation 
Differentiated.     Ethical  Nature  of  Law. 

The  error  involved  in  this  conception  as  respects  the  sources 
and  nature  of  law,  both  generally  and  under  the  limitations  of 
our  written  Constitutions,  is  so  grave,  that  I  feel  a  few 
observations  thereon  may  not  be  misplaced  even  before  this 
body  of  its  learned  and  eminent  professors.  Every  era  has  its 
special  duties,  and  it  seems  to  me  that  the  special  duty  of  this 
generation  of  lawyers  in  the  actual  situation  and  circumstances 
in  which  we  find  ourselves  placed  is  not  confined  to  measures 
to  advance  the  science  of  jurisprudence  and  to  amend  or  reform 
particular  laws,  but  it  especially  includes  the  more  pressing  duty 
of  preserving  and  guarding  the  very  basis  on  which  our  laws 
and  institutions  rest  from  certain  dangers  with  which  they  are 
threatened.  These  dangers  are  greatly  increased  by  the 
prevalence  of  misconceptions  as  to  the  nature  of  law,  and  by 
underrating  the  necessity,  value  and  purposes  of  the  provisions 
of  our  Constitutions  which  guarantee  contracts  against  legisla- 
tive impairment  and  private  property  against  legislative 
spoliation.  . 


200  ADDRESS    OF   THE    PRESIDENT, 

It  is,  first  of  all,  necessary  to  get  rid  of  the  idea  that  law  is 
whatever  the  populace  of  the  moment  may  determine  to  be  their 
sense  of  expediency  or  right,  or  whatever  a  legislative  majority 
•  may  see  fit  to  enact.  An  adequate  and  just  regard  for  law,  and 
the  obligation  of  all  men,  including  those  in  authority,  not  only 
to  recognize  their  subjection  to  law,  but  to  cherish,  preserve 
and  obey  it,  can,  as  I  think,  in  no  way  be  better  inculcated, 
strengthened  and  enforced  than  by  correcting  the  erroneous 
conception  that  law  is  in  its  essence  the  mere  product  of  the 
popular  will  or  of  a  legislative  majority  of  the  hour,  and  by 
contemplating  the  higher  and  purer  sources  of  law,  and  thus  to 
become  saturate  with  the  great  truth  that  law  and  legislation 
are  not  necessarily  equivalents,  but  that  law  in  its  more  engag- 
ing and  nobler  aspects,  and  in  its  essential  nature,  is  "  only 
the  beneficence  of  civil  society  acting  by  rule ;"  is,  in  a  word, 
"  the  absolute  justice  of  the  State  enlightened  by  the  perfect 
reason  of  the  State,"  and  therefore  opposed,  everywhere  and 
always,  to  all  that  is  fitful,  unjust,  partial  and  destructive. 

Kant's  philosophy  is  to  me,  I  am  sorry  to  confess,  in  general, 
unprofitable  and  dreary  enough  ;  but  there  is  one  noble  passage 
of  his  that  made  on  me  an  impression  that  years  have  never 
effaced  or  dimmed :  "  There  are  two  things  which,  the  more 
I  contemplate  them,  the  more  they  fill  my  mind  with  admira- 
tion— the  starry  heavens  above  me,  and  the  moral  law  within 
me. 

A  most  serious  error  it  is  for  the  lawyer  to  conceive  or  sup- 
pose that  he  has  to  do  only  with  constitutions  and  statutes  and 
decided  cases,  and  that  these  constitute  all  there  is  of  law. 
Law,  even  municipal  or  civil  law,  is  vastly  more  than  Black- 
stone's  and  Austin's  stereotyped  definition  makes  it :  "A  rule 
of  civil  conduct  prescribed  by  the  supreme  power  in  a  State." 
That  is  to  say,  something  originating  with  and  created  by  man 
— a  mere  product  of  sovereignty,  of  legislation — and  which, 
therefore,  the  legislator  can  determine,  fix  and  mold,  as  clay  in 
the  potter's  hand,  at  his  pleasure.  Rights  exist  prior  to  law, 
and  both  rights   and  law  exist  prior  to  and  independent  of 
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legislation;  and,  therefore,  neither  of  them  is  the  mere  product 
or  creation  of  the  arbitrary  will  of  the  legislator. 

The  *'  starry  heavens  *'  which  the  philosopher  of  Konigsberg 
contemplated  with  ever-increasing  wonder  and  delight — nay, 
the  whole  stupendous  universe,  illimitable  as  infinity,  born  of 
law,  and  obeying  law — is  not  only  evidence,  but  proof,  of  a 
Divine  Law-giver  whom  we  devoutly  call  GoD.  *'God," 
exclaimed  Chateaubriand,  **  is  the  great  secret  of  nature.*' 
{Dieu  mime  est  le  grand  secret  de  la  nature  )  Not  so !  For , 
"  The  heavens  declare  the  glory  of  God,  and  the  firmament 
showeth  his  handiwork."  Whoever  looks  above  him  with  the 
reverent  eye  and  ear  of  Addison  sees  the  firmament  with  some- 
thing more  than  mere  admiration;  he  sees  in  it  its  Great 
Original,  the  primal  source  of  law ;  he  hears  the  planets,  though 
they  roll  in  solemn  silence,  uttering  forth  a  voice,  "  The  hand 
that  made  us  is  divine."  Coleridge  reverses  the  point  of 
contemplation,  and,  in  his  sublime  Chamouni  Hymn — a  grand 
antiphonal  to  that  of  Addison — prostrate  in  adoration,  he 
apostrophizes  the  hoar  and  Sovran  Mount  before  him  as  the 
Ambassador  from  earth  to  heaven,  as  the  great  Hierarch,  and 
solemnly  bids  it  to  tell  the  silent  sky,  to  tell  the  stars,  to  tell  yon 
rising  sun:  "Earth,  with  her  thousand  voices,  praises  God." 
Not  less  wondrous  than  the  revelations  of  the  starry  heavens,  and 
much  more  important — and  to  no  description  of  men  more  so  than 
to  lawyers — is  the  "moral  law"  which  Kant  found  within 
himself,  and  which  is  likewise  found  within  and  is  consciously 
recognized  by  every  man.  This  moral  law  holds  its  dominion  by 
Divine  ordination  over  us  all,  from  which  evasion  or  escape  is 
impossible.  This  moral  law  is  the  eternal  and  indestructible'sense 
of  justice  and  of  right,  written  by  God  on  the  living  tablets  of  the 
human  heart,  and  revealed  in  His  Holy  Word.  It  is  consid- 
erations of  justice  and  right  that  make  up  the  web  and  woof 
and  form  the  staple  of  a  lawyer's  life  and  vocation.  The  law- 
yer's work  and  business  is,  it  is  true,  with  human  laws,  but  the 
lawyer  makes  a  sad  mistake  who  supposes  law  to  be  the  mere 
equivalent  of  written  enactments  or  judicial  decisions.     Theo- 
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retically,  and,  for  many  purposes,  practically,  we  must  dis- 
criminate law  and  morality,  and  define  their  respectiye 
provinces.  But  those  provinces  always  adjoin  each  other,  and 
ethical  considerations  can  no  more  be  excluded  from  the  domain 
of  law  in  its  every  part  than  one  can  exclude  the  vital  air  from 
his  room  and  live. 

If  you  ask  me  to  define  what  is  meant  by  law,  what  it  really 
is,  and  all  of  the  sources  whence  it  comes,  and  how  it  is  evolved, 
I  hide  my  diminished  head  and  confess  my  inability  adequately 
to  formulate  the  definition  and  to  answer  the  inquiry.  It  is 
found  or  is  to  be  sought  in  written  Constitutions,  in  statutes,  in 
judicial  decisions,  in  the  commentaries  and  works  of  learned  men; 
and  yet,  with  all  their  voluminousness,  it  is  not  to  be  found  in 
these  alone,  nor,  perhaps,  in  the  long  run,  in  these  chiefly. 
These  Constitutions,  statutes,  judicial  decisions  and  treatises 
are  numbered  by  thousands.  They  are  almost  unknown  to  the 
mass  of  men ;  they  are,  at  best,  imperfectly  known  to  lawyers. 
And  yet  it  is  true  that  any  man  who,  in  good  faith,  obeys  the 
dictates  of  a  pure  and  honest  heart,  whose  civil  conduct  is 
guided  by  the  sense  of  justice  and  right  which  is  graven  on  his 
heart  by  the  Supreme  Law-giver,  will  find  such  a  course  of 
conduct,  except  in  the  rarest  instances,  to  be  in  perfect  con- 
formity with  the  requirements  of  the  laws  of  his  country. 
This  is  the  convincing,  the  conclusive  proof,  as  I  have  always 
thought,  of  the  essential  ethical  nature  and  basis  of  our  laws. 

If  you  critically  observe  the  long  catalogue  of  legislative 
Acts  which  I  have  summarized  to-day,  you  will  find  that  the 
most  of  them  relate  to  positive  regulations  of  expediency,  and 
not  fo  the  great  and  permanent  doctrines  of  general  or  uni- 
versal justice  or  jurisprudence.  Prolific  as  our  various  Legis- 
latures are  in  the  exercise  of  the  function  of  legislation,  yet 
how  infinitesimal,  compared  with  the  vast  aggregate  of  our 
laws  and  jurisprudence,  is  the  work  of  any  given  Legislature, 
or  even  the  combined  work  of  all  the  Legislatures  of  this 
country,  from  the  beginning  down  to  this  present. 
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Thus  much  as  to  the  differentiation  of  law  and  legislation, 
and  as  to  the  essential  nature  of  law  as  the  equivalent  of  the 
enlightened  permanent  justice  of  the  State. 

These  views  are  enforced  by  considerations  of  the  necessity, 
purpose  and  effect  of  our  written  Ponstitutions,  to  which  I  shall 
now  briefly  advert,  in  order  to  bring  out,  if  I  may,  in*  strong 
relief  the  duty  they  suggest. 

Necessity,  Value,  Purposes  and  Effect  of  our 

Written  Constitutions. 

The  absolutely  unique  feature  of  the  legal  institutions  of 
the  American  Republic  is  its  written  Constitutions,  which 
are  organic  limitations  whereby  the  people  by  an  act  of 
unprecedented  wisdom  have,  ''  in  order  to  establish  justice, 
to  promote  the  general  welfare  and  secure  the  blessings. of 
liberty  to  themselves  and  their  posterity j**  effeetuaVy  protected 
themselves  against  themselves.  What  renders  this  the  more 
extraordinary  is  that  these  Constitutions  are  self-imposed 
restraints.  The  spectacle  is  that  of  the  iicknowledged  pos- 
sessors of  all  political  power  voluntarily  circumscribing  and 
limiting  it.  History  affords  many  examples  where  the  holders 
of  political  power  have  been  forced  to  surrender  or  curtail  it 
for  the  general  good ;  but  the  example  of  the  people  constituting 
the  American  political  communities  in  effectively  limiting  their 
own  power  by  their  own  free-will  stood  alone  when  this  sub- 
lime sacrifice  was  made,  and  it  has  not  been  followed  in  any 
country  in  Europe,  nor  successfully  put  in  operation  elsewhere 
than  in  the  United  States.  I  said  that  in  this  way  the  people 
had  effectually  protected  themselves  against  themselves,  and 
this  they  have  done  by  making  the  Constitution  in  reality 
the  supreme  law  of  the  land.  This  they  did  by  providing  that 
the  Constitution  should  be  interpreted  and  enforced  by  the 
judicia;ry  as  one  of  the  departments  of  the  government  estab- 
lished by  the  Constitution,  and  that  the  judgment  of  the  courts 
thereon  should  be  enforced  by  the  Executive  by  the  whole 
power  of  the  State. 
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To  have  constructed  our  Constitutions  so  as  to  provide  legal 
sanctions  for  their  provisions  was  the  great,  illustrious,  benefi- 
cent, crowning  work  of  the  statesmen  and  lawyers  who  were 
their  authors^.  '*  I  do  not  know,"  exclaimed  Rufus  Choate,  in  a 
passage  of  great  force,  truth  and  eloquence,  '*  that  I  can  point  to 
one  achievement  in  American  statesmanship  which  can  take 
rank  for  its  consequences  of  good  above  that  single  decision  of 
the  Supreme  Court  which  adjudged  that  an  act  of  the  Legis- 
lature contrary  to  the  Constitution  is  void,  and  that  the  judicial 
department  is  clothed  with  the  power  " — and  he  might  well  have 
added,  charged  with  the  duty — "  to  ascertain  the  repugnancy, 
and  pronounce  the  legal  conclusion.  That  the  framers  of  the 
Constitution  intended  this  to  be  so  is  certain ;  but  to  have 
asserted  it  against  Congress  and  the  Executive — to  have  vindi- 
cated it  by  that  easy  yet  adamantine  demonstration,  than 
which  the  reasonings  of  mathematics  show  nothing  surer — to 
have  inscribed  this  vast  truth  of  conservatism  upon  the  public 
mind,  so  that  no  demagogue,  not  in  the  last  stage  of  intoxica- 
tion, vdenies  it — this  is  an  achievement  /of  statesmanship  of 
which  a  thousand  years  may  not  exhaust  or  reveal  all  the 
good." 

Other  nations  have  what  they  call  Constitutions  or  funda- 
mental laws.  England,  for  example.  But  no  provision  is 
beyond  the  transcendent  and  omnipotent  power  of  Parliament. 
And,  therefore,  De  Tocqueville  denied  that  England  had  in 
reality  a  Constitution.  His  striking  passage  on  this  subject 
is :  "  The  Parliament  has  an  acknowledged  right  to  modify  the 
Constitution ;  as,  therefore,  the  Constitution  may  undergo' 
perpetual  changes,  it  does  not  in  reality  exist ;  the  Parliament 
is  at  once  a  legislative  and  a  constituent  assembly."  In  the 
American  conception  of  the  office  and  effect  of  a  Constitution, 
De  Tocqueville's  criticism  is  just. 

Belgium  and  France  have  written  Constitutions,  but  since 
they  have  no  legal  sanction,  they  are  mere  glittering 
declarations  of  abstract  principles  of  political  morality  or 
action,  having  no  force  except  such  as  public  opinion  may  give 
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them.  They  ar^  not  laws,  since  their  restrictions  and  direc- 
tions will  not  be  enforced  by  the  courts.  We  are  told' on 
unquestioned  authority  (Dicey,  Constitution,  p.  144)  that 
"  during  a  period  of  more  than  fifty  years,  no  Belgian  judge 
ever  pronounced  a  Parliamentary  enactment  unconstitutional,'* 
and  that  ''  no  French  tribunal  would  hold  itself  at  liberty  to 
disregard  an  enactment,  however  unconstitutional,  passed  by 
the  National  Assembly,  inserted  in  the  Bulletin  des  Lois^  and 
supported  by  the  force  of  the  government.*' 

Foreign  statesmen  and  laAvyers,  after  observing  the  workings 
of  our  Constitutions  in  this  regard  for  more  than  a  century,  at 
length  join  in  praising  the  wisdom  of  the  American  device. 
Thus,  Dicey  in  his  Oxford*  Lectures  (1886),  on  the  Law  of  the 
Constitution,  says : 

"  This  system  [the  American  system],  which  makes  the 
judges  the  guardians  of  the  Constitution,  provides  the  only 
adequate  safeguard  which  has  hitherto  been  invented  against 
unconstitutional  legislation."  (Lect.  Ill,  p.  125.)  "The 
glory  of  the  founders  of  the  United  States  is  to  have  devised 
or  adopted  arrangements  under  which  the  Constitution  became 
in  reality,  as  well  as  in  name,  the  supreme  law  of  the  land." 
(Lect.  IV,  p.  145.) 

The  Duty  of  the  Bar  to  Uphold  the  Constitutional 
Guarantees  of  Contracts  and  Private  Property. 

The  great  fundamental  rights  guaranteed  by  the  Constiturr 
tions  are  life,  liberty  and  property.  The  two  former  are 
almost  everywhere  adequately  respected  and  protected  by  the 
Legislatures  and  the  courts.  The  only  notable  exception  that 
I  recall  is  the  decision  of  certain  courts  that  they  were  unable 
to  hold  to  be  void  an  act  of  the  legislature  depriving  persons 
of  the  fundamental  personal  right  of  pursuing  a  lawful  business, 
namely,  the  manufacture  and  sale  of  oleomargarine,  even  where 
there  was  no  fraud  or  concealment.  I  beg  again  to  declare 
what  I  have  heretofore  and  elsewhere  said  on  this  subject : 
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"  The  record  of  the  conviction  of  Powell  f<5r  selling  withoVit 
any  deception  a  healthful  and  nutritious  article  of  food  makes 
one's  blood  tingle."      (1  Munic.  Corp.,  4th  ed.,  p.  211,  note  ) 

Although  life  and  liberty  are  not  imperilled,  we  cannot  close 
our  eyes  to  the  fact  that  the  institution  of  private  property 
is  menaced,  both  by  open  and  covert  attacks.  It  is  attacked 
openly  by  the  advocates  of  the  various  heresies  that  go  under 
the  general  name  of  socialism  or  communism,  who  seek  to  array 
the  body  of  the  community  against  individual  right  to  exclusive 
property,  and  in  favor  of  the  right  of  the  community,  in  some 
form,  to  deprive  the  OAvner  of  it,  or  of  its  full  enjoyment. 

Property,  or  its  rightful  enjoyment,  is  also  covertly  invaded, 
not  by  the  socialist,  but  at  the  instance  of  a  popular,  or  sup- 
posed popular,  demand ;  in  which  case  the  attack  is  directed 
against  ptirticular  OAvners  or  formsof  ownership,  and  generally 
takes  the  insidious,  more  specious  and  dangerous  shape  of 
an  attempt  to  deprive  the  owners — usually  corporate  owners 
— of  their  property  by  unjust  or  discriminating  legislation  in 
the  exercise  of  the  power  of  taxation,  or  of  eminent  domain,  or 
of  that  elastic  power  knoAvn  as  the  police  power,  resulting,  and 
intended  to  result,  in  ''clipping"  the  property,  or  *' regulating" 
the  owner  out  of  its  full  enjoyment  and  use. 

The  era  of  the  despotism  of  the  monarch,  or  of  an  oligarchy, 
has  passed  away.  If  we  are  not  struck  with  judicial  blindness, 
we  cannot  fail  to  see  that  what  is  now  to  be  feared  and  guarded 
against  is  the  despotism  of  the  many — of  the  majority.. 
Speaking  of  Great  Britain,  Sir  Frederick  Pollock  recently 
said  that : 

''  At  no  time  has  it  been  fitter  for  us  to  be  put  in  mind  that 
the  effective  power  of  law  is  not  only  the  work  but  the  test  of  a 
civilized  commonwealth,  and  that  law,  as  a  great  English  writer 
has  said,  is  in  its  nature  contrary  to  such  forces  and  operations 
as  are  'violent  and  casual'  "  (Oxford  Lectures,  p,  100). 

The  founders  of  our  democratic,  or,  more  accurately  speak- 
ing, republican  institutions,  were  fully  alive  to  these  great 
truths.     They  were  neither  visionaries  nor  socialists.     It  is 
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among  the  eternal  lessons  of  history,  which  they  well  knew, 
that  the  mass  of  the  people  were  subject  to  the  influence  of 
supposed  temporary  interests  and  of  ^'violent  and  casual 
forces**  which  might  be  in  conflict  with  their  own  vital  and 
permanent  well-being. 

Burke,  perhaps  the  profoundest  political  thinker  of  any  age, 
speaking  en  this  subject,  says : 

"  Society  requires  not  only  that  the  passions  of  individuals 
should  be  subjected,  but  that  even  in  the  mass  and  body,  as  well 
as  in  the  individuals,  the  inclinations  of  men  should  be  thwarted, 
their  wijl  controlled,  and  their  passions  brought  in^o  subjection. 
This  can  only  be  done  by  a  power  out  of  themselves,  and  not 
in  the  exercise  of  its  function,  subject  to  that  will  and  to  those 
passions  which  it  is  its  office  to  bridle  and  subdue.  In  this 
sense  the  restraints  on  men,  as  well  as  their  libertieSy  are  to 
he  reckoned  among  their  rights.'*  Burke's  Works,  Am.  Ed., 
Vol.  Ill,  page  310. 

Realizing  these  truths  and  the  necessity  of  safe-guarding 
these  vital  and  permanent  interests,  the  founders  of  ouf  legal 
institutions  devised — and  the  device  is,  as  I  have  said,  the 
crowning  proof  of  their  wisdom — the  American  polity  of  con- 
stitutional restraints  upon  all  of  the  departments  of  the  gov- 
ernments which  the  people  established.  All  of  the  original 
States  provided  for  the  security  of  private  property.  This 
they  did  either  by  extracting  and  adopting,  in  terms,  the 
famous  thirty-ninth  Article  of  Magna  Charta,  securing  the 
people  from  arbitrary  imprisonment  and  arbitrary  spoliation, 
or  by  claiming  for  themselves,  compendiously,  all  of  the  lib- 
erties and  rights  set  forth  in  the  Great  Charter.*     I  make  this 


*  All  of  the  Constitutions  of  the  44  States  contain  like  provisions.  Mr. 
Bryce,  in  his  chapter  on  the  *' Development  of  State  Constitutions" 
{American  Commonwealth^  Vol.  I.,  Ch.  XXXVIII),  did  not  fail  to  perceive 
that  "  They  show  a  wholesome  anxiety  to  protect  and  safeguard  private 
property  in  every  way.  *  *  *  The  only  exceptions  to  this  rule  are  to 
be  found  in  the  case  of  anything  approaching  a  monopoly,  and  in  the  ca^e 
of  wealthy  corporations." 
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statement  as  to  the  action  of  the  original  States  after  a  careful 
examination  of  their  Charters  and  Constitutions. 

When  the  Federal  Constitution  was  formed,  there  was 
inserted  in  it  the  provision,  also  original  and  unique,.'*  that 
NO  State  shall  pass  any  law  impairing  the  obligation 
OP  CONTRACTS  *'  (Art.  1,  Sec.  10). 

The  Fifth  Amendment,  inter  alia^  ordained  that : 

*'N0  PERSON  shall  BE  DEPRIVED  OF  LIFE,  LIBERTY  OR 
PROPERTY  WITHOUT  DUE  PROCESS  OF  LAW  ;  NOR  SHALL 
PRIVATE  PROPERTY  BE  TAKEN  FOR  PUBLIC  USE  WITHOUT 
JUST    COMPENSATION." 

This  was  not  new  language  or  language  of  uncertain  mean- 
ing. It  was  borrowed  purposely  from  Magna  Charta.  It  was 
language,  not  Qnly  memorable  in  its  origin,  but  it  had  stood 
for  more  than  five  centuries  as  the  classic  expression  and  as 
the  recognized  bulwark  of  the  ancient  and  inherited  rights  of 
Englishmen  to  be  secure  in  their  personal  liberty  and  in  their 
possessions  {Burke,  Vol  III,  pp,  272,  273,  Am.  Ed.)  It  was, 
moreover,  language  which  shone  resplendent  with  the  light  of 
universal  justice;  and  for  these  reasons  it  was  selected  to  be 
put  into  the  Fifth  Amendment  of  the  Federal  Constitution  as  it 
had  already  been  put  into  the  Charters  and  Constitutions  of 
the  several  States. 

But  the  Fifth  Amendment  was  a  limitation  only  on  the  Gen- 
eral Government;  it  was  simply  a  guaranty  taken  by  the 
States  against  the  action  of  the  central  power.  Thus  we  see 
a  settled  purpose  in  both  the  State  and  Federal  Constitutions 
to  protect  and  secure  personal  liberty  and  private  property. 

With  these  guarantees — the  inviolability  of  contracts 
and  the  sacredness  of  private  property — the  Republic  set  out 
on  its  untried  course.  One  hundred  years  and  more  have 
vindicated  the  necessity  and  the  wisdom  of  these  organic 
limitations. 

The  result  of  the  prqvision  ordaining  contracts  to  be  invio- 
lable has  been,  says  Mr.  Justice  Miller  {Ann  Arbor 
Address,    1887) :     "  To    make   void   innumerable    Acts   of 
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State  Legislatures,  intended  in  times  of  disastrous  financial 
depression  and  suffering  to  protect  from  hardships  of  a  ri^id 
and  prompt  enforcement  of  the  law  in  regard  to  their  con- 
tracts, and  to  prevent  the  States  from  repealing,  abrogating 
or  avoiding  by  legislation  contracts  fairly  entered  into  with 
other  parties."  Hundreds  of  Acts  of  State  legislation  have 
been  declared  void  under  this  clause  by  the  Supreme  Court, 
and  attempted  repudiation,  with  its  consequent  dishonor,  pre- 
vented. Who  is  not  glad  that  the  States  have  not  had  the 
power  to  destroy  or  impair  contracts? 

So,  likewise,  the  provisions  in  the  State  and  National  Con- 
stitutions protecting  private  property  have,  up  to  this  time, 
been  effective.  These  have  been,  indeed,  the  great  triumphs 
of  our  popular  system  of  government,  for  these  were  supposed 
to  be  its  weak  and  vulnerable  spots.  Disbelievers  in  republican 
institutions  had  predicted  early  shipwreck  on  these  rocks,  and 
when  it  came  not  they  simply  postponed  the  period  of  fulfill- 
ment. These  prophesies  have  happily  hitherto  proved  false — so 
signally  false  that  as  strong  an  unbeliever  in  popular  government 
as  Sir  Henry  Maine,  speaking  of  the  American  Union  and  its 
unexampled  career,  was  forced,  in  1885,  to  confess  and  declare 
that 

"All  this  beneficent   prosperity  reposes  on  tub 

SACREDNESS  OP  CONTRACT  AND  THE  STABILITY  OF  PRIVATE 
property  ;  THE  FIRST,  THE  IMPLEMENT,  AND  THE  LAST,  THE 
REWARD,     OP     SUCCESS    IN    THE     UNIVERSAL    COMPETITION." 

{Eii»ay  on  Popular  Government,  p.  61,  Am.  Ed.) 

For  this   noble  and  generous  utterance,  I  forgive  all  his 

doubts  as  to  the  success  of  popular  government  and  cancel  the 

remembrance  of  his  dismal  forebodings. 

Then  came  the  Fourteenth  Amendment  which,  among  other 

things,  ordained : 

Sec.  1.  "  Nor  shall  any  State  deprive  any  person  of 

LIFE,  liberty  or  PROPERTY  WITHOUT  DUE  PROCESS   OF   LAW ; 
NOR    DENY    TO    ANY    PERSON    WITHIN    ITS   JURISDICTION   THE 
EQUAL  PROTECTION  OF  THE  LAWS.'* 
14 
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It  was  of  set  purpose  that  the  language  of  Magna  Charta, 
whose  meaning  wa^  well  known,  was  selected. 

This  is  an  express  limitation  upon  the  power  of  the  States. 
It  puts  property  upon  precisely  the  same  footing  of  security 
that  it  puts  life  and  liberty.  It  binds  them  each  and  all  indis- 
solubly  together.  It  places  each  and  all  of  these  primordial 
rights  linder  the  aegis  and  protection  of  the  National  Govern- 
ment. By  this  provision  they  are  each  and  all  adopted  as 
national  rights.  Under  the  Fifth  Amendment  they  are  each  pro- 
tected from  invasion  by  CongVess  or  the  Federal  Government. 
By  the  fourteenth  Amendment  they  are  each  protected  from 
invasion  by  State  Legislatures  or  by  the  people  of  the  States 
in  any  form  in  which  they  may  attempt  to  exercise  political 
power.  If  they  are  not  safe  and  secure,  it  is  because  and  only 
because  of  the  essential  infirmity,  of  constitutional  limitations 
of  the  most  peremptory  character.  This  we  cannot  admit.  The 
Fourteenth  Amendment  is  a  reaffirmation  in  the  most  impressive 
and  solemn  form  of  the  sacredness  and  stability  of  private^ 
property  as  one  of  the  fundamental  and  indestructible  rights 
of  the  people  of  the  United  States. 

It  sets  the  seal  of  national  condemnation  upon  Proudon's 
famous  maxim  that  "  Property  is  Theft  *'  {la  propriiti  c'est  le 
vol)  :  "  Property-holders  are  thieves.*' 

The  value,  however,  of  these  constitutional  guarantees 
wholly  depends  upon  whether  they  are  fairly  interpreted  and 
justly,  and  with  even  hand  fully  and  fearlessly  enforced  by  the 
vcourts. 

In  view  of  these  considerations,  will  you,  gentlemen,  permit 
me  to  repeat  that  in  my  judgment  the  great,  paramount,  over- 
shadowing duty  of  the  legal  profession  in  this  country,  in  our 
day,  is  to  defend,  protect  and  preserve  our  legal  institutions 
unimpaired  and  in  their  full  efficiency.  Jf  there  is  any  prob- 
lem yet  unsettled,  it  is  whether  the  bench  is  able  to  bear  the 
great  burden  of  supporting,  under  all  circumstances,  the 
fundamental  law  against  popular,  or  supposed  popular,  demands 
for  enactments  in  conflict  with  it.     It  is  the  loftiest  function  and 
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the  most  sacred  duty  of  the  judiciary — unique  in  the  history 
of  the  world — to  support  and  maintain  and  give  full  effect  to 
the  Constitution  against  every  act  of  the  Legislature  or  Execu- 
tive in  violation  of  it.  This  is  the  great  jewel  of  our  liberties. 
Let  us  not,  ''  like  the  base  Judean,  throw  a  pearl  away  richer 
than  all  his  tribe.''  This  is  the  only  breakwater  against  the 
haste  and  the  passions  of  the  people — against  the  tumultuous 
ocean  of  democracy.     It  must,  at  all  costs,  be  maintained. 

And  again  I  repeat  that,  in  my  judgment,  the  preeminent 
present  duty  of  the  American  bar  and  judiciary  is  to  maintain 
the  ascendency  of  our  Constitutions,  and  to  see  that  their 
guarantees  are  made  effectual  in  favor  of  all  persons,  all 
rights  and  all  interests  which  they  were  devised  and  designed 
to  protect.  This  done,  and  all  is  safe ;  this  omitted,  and  all  is 
put  in  peril,  and  may  be  lost. 

Conclusion. 

If  these  observations  are  at  all  timely,  if  they  have  aught  of 
value,  if  they  shall  inspire  or  excite  further  thoughts  upon  the 
important  subjects  which  I  have  touched  with  such  a  hasty  and 
imperfect  hand,  I  shall  have  accomplished  all  that  I  sought, 
and  more  than  I  timidly  dare  to  hope. 

"  I  shall  then  '* — I  use  in  closing,  slightly  changed,  the 
quaint  and  curious  reflections  of  an  old  author  on  the  laws  of 
England — *•'  I  shall  then,  with  the  vanity  of  an  author,  com- 
pare myself  to  one  who,  in  his  travels  over  a  bleak  and  dreary 
country,  has  picked  up  some  plants,  which  he  afterwards  trans- 
fers to  some  delightful  spot,  in  a  milder  climate,  where  they 
may  attract  notice  even  among  more  agreeable  productions,  by 
those  who  would  never  have  visited  them  on  their  native  soil. 
And  if,  after  all,  they  should  have  any  medicinal  virtues 
useful  in  life,  they  will  be  welcome  wherever  they  may  be  made 
to  grow." 
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ANNUAL/  ADDRKSS 

BY 

J.  RANDOLPH  TUCKER, 

OF  LEXINGTON,, VIRGINIA. 

BRITISH  INSTITUTIONS  AND  AMERICAN  CONSTITUTIONS. 

Mr,  President  and  Brothers  of  the  American  Bar: 

Can  I  be  mistaken  in  claiinin<;  tliat  Constitutional  Law  is 
the  most  important  branch  of  American  jurisprudence;  and 
that  the  American  Bar  is  and  should  be  in  a  large  degree 
that  priestly  tribe  to  whose  hands  are  confided  the  support 
and  defence  of  this  Ark  of  the  Covenant  of  our  fathers,  the 
security  of  which  against  the  profane  touch  of  open  and  covert 
foes  is  the  noblest  function  and  the  most  patriotic  purpose  of 
our  great  profession? 

It  has  been  finely  said  by  one  of  the  greatest  men  of  our 
era,  '^  As  the  British  Constitution  is  the  most  subtle  organism 
which  has  proceeded  from  progressive  history,  so  the  Ameri- 
can Constitution  is  the  most  wonderful  work  ever  struck  off  at 
a  given  time  by  the  brain  and  purpose  of  man  !  *' — (Gladstone.) 

This  is  true,  but  the  relation  between  the  two  Constitutions 
is  very  important  to  be  understood,  in  order  to  a  full  and 
thorough  appreciation  of  tlie  distinction  between  them,  and  of 
their  real  unity  as  parts  of  one  evolution,  by  which  the  subtle 
historic  organism  of  Great  Britain  is  scon  to  be  the  result  of 
an  institutional  development,  and  that  of  America  a  complete, 
fixed  and  supreme  Constitution,  a  bundle  of  institutional 
principles,  but  a  paramount  law  for  government  and  for  men. 

When  the  personal  individualism  of  the  Angles  and  Saxons, 
fostered  in  the  Teutonic  institutions  of  the  Vicus,  the  Pagus 
and  the  Ci vitas,  was  transferred  in  the  fifth  century  to  the 
British  Island,  the  Anglo-Saxon  planted  in  his  new  home 
the  same  institutional  nuclei  of  popular  power  in  the  ton  or 
township,  the  wapentake  or  hundred,  and  the  shire  of  the 
Saxon  commonwealth. 

These  local  nuclei  of  power  were  the  institutional  defences 
of  local  rights,  and  the  central  authority  of  the  kingdom  con- 
served them,   as   elements  in  its   monarchy,    in   the   Saxon 
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Witenagemote.  Rude  and  imperfect  the  organism  was,  but  it 
had  the  germs  of  order,  liberty  and  law. 

The  forceful  power  of  monarchy  super-incumbent  to  these 
localisms,  and  the  power  of  the  nobility  and  the  priesthood  made 
liberty's  tenure  precarious  and  dependent.  The  castes  of 
king,  lords  and  ecclesiastics,  by  prescription,  rank  and  edu- 
cation, held  and  extended  their  authority  over  the  popular 
mass,  until  despotism,  against  feeble  protest,  became  the  set- 
tled polity  of  the  realm.  In  fact,  looking  to  what  we  now  call 
freedom,  the  Saxon  commons  in  striking  contrast  held  their 
liberty  as  mere  tenants  at  the  will  of  monarch,  noble  and  priest. 

The  event,  so  unpropitious  in  appearance,  but  so  favorable 
in  its  consequence,  which  gave  Saxon  England  to  the  Norman 
Conqueror  in  1066,  aroused  jealousy  of  race,  as  an  ally  to  the 
spirit  of  liberty  in  the  mind  of  the  Saxon  people,  nobles  as 
well  as  commons,  which  caused  centuries  of  intestine  conflict, 
out  of  which  has  emerged  that  "  subtle  organism,  which  has 
proceeded  from  progressive  history." 

Singular  but  wise  was  the  policy  of  the  Norman  Conqueror, 
who  caused  the  Saxon  laws  and  institutions  to  survive  the 
wreck  of  conquest.  And  despite  the  overthrow  of  Saxon 
government,  and  the  seizure  of  Saxon  lands,  and  the  subjugation 
of  Saxon  people,  the  laws  of  the  Confessor  and  the  Saxon 
localisms  of  township,  hundred  and  shire  governments  were 
left  as  seeds  of  Anglo-Saxon  liberty  to  germinate  and  bear 
rich  fruit  in  after  English  history. 

,The  deathless  spirit  of  freedom,  once  breathed  into  the 
heart  of  a  brave  race,  was  never  more  splendidly  illustrated 
than  in  the  struggle  of  the  Anglo-Saxon  against  Norman  con- 
quest and  despotism.  For  it  has  come  to  pass  that  both  races, 
victor  and  vanquished,  have  forgotten  the  field  of  Hastings, 
its  triumph  and  its  defeat,  and  to-day  unite  in  awarding  to  the 
Anglo-Saxon  name  the  glory  of  those  memorials  of  liberty 
and  of  law,  which  have  made  their  institutional  and  constitu- 
tional polity  the  cherished  heritage  of  civilized  man. 

The  student  of  history,  under  the  direction  of  antiquarian 
research,  which,  like  that  of"  Old  Mortality,**  is. clearing  up 
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the  inscriptions  upon  the  tomb  of  the  ages,  and  telling  the  true 
annals  of  our  past,  will  find  that  in  less  than  a  150  years 
from  the  Conquest  (1213),  King  John  invited  the  Sheriff  to 
summon  "four  discreet  men  of  his  county  **  to  come  to  the 
National  Council  ad  loquendum  nobiscum  de  negotiis  regni 
nostri.  The  Shire-moot  for  the  first  time  was  to  be  present  in 
Parliament,  "  to  speak  with  the  king  concerning  the  business 
of  his  kingdom/*  Two  years  later,  the  same  king,  in  the 
12th  chapter  of  Magna  Charta,  provided  that  taxation  should 
be  laid  only  by  the  Common  Council,  and  in  the  14th  chapter 
it  was  provided  that  not  only  the  nobility  and  ecclesiastics 
should  be  summoned,  but  that  all  those  who  held  of  the 
king  in  capite,  should  be  called  by  the  sheriffs  to  the  Com- 
mon Council  of  the  realm.  This  beginning  of  power  in  the 
Commons  came  from  a  monarch,  whose  name  has  been  exe- 
crated, as  a  concession  to  the  uprising  demand  of  liberty.  And 
let  it  never  be  forgotten  that  these  concessions,  and  those  of 
the  great  chapters  39  and  40,  were  clinched  and  made  irrevo- 
cable by  the  61st  and  63d  chapters,  in  which  the  royal  word 
was  pledged  that  none  of  these  concessions  and  liberties  should 
be  revoked  or  diminished,  and  that  any  violation  of  them 
should  be  held  null  and  void. 

It  was  not,  however,  until  the  latter  part  of  the  thirteenth  cen- 
tury that  the  "English  Justinian,**  Edward  I,  in  1295,  sum- 
moned two  knights  and  two  citizens  of  whatever  condition  from 
each  county,  and  two  burgesses  from  each  town  "  ad  facien- 
dum," whatever  might  be  ordained  in  the  Common  Council. 

The  needs  of  royalty  for  money  made  this  concession  poli- 
tic; and  the  precedent  became  custom,  and  the  custom  became 
an  institution,  and  the  Commons  became  an  estate  of  the 
realm,  along  with  king,  nobles  and  ecclesiastics. 

When  and  why  is  not  yet  precisely  known  ;  but  about  and 
from  that  date,  1295,  six  centuries  ago,  the  Commons  then 
inducted  into  Parliament,  began  to  sit  in  a  separate  body  from 
their  co-estates,  and  by  separate  action,unawed  and  not  outvoted 
by  their  co-estates,  vetoed  what  the  others  did,  and  made  all 
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taxation  originate  with  them,  and  all  legislation  depend  on 
their  separate  concurrence.  This  bi-cameral  Parliament,  with 
the  initiation  of  taxation  in  the  House  of  Commons,  and 
with  no  taxation  at  all  without  the  consent  of  both  Houses, 
and  with  no  law  but  by  like  consent,  grew  from  the  summons 
of  1296  to  the  beginning  of  the  reign  of  Henry  VII,  in 
1485,  in  two  centuries,  into  an  Institution  of  the  realm,  which 
in  four  centuries  more  makes  executive  power  drop  from  the 
hands  of  the  royal  favorite  into  those  of  the  ^'  Grand  Old 
Man,**  under  the  verdict  of  the  people  at  an  election,  in  July, 
1892,  for  the  House  of  Commons. 

During  all  these  centuries,  many  a  time  were  these  princi- 
ples defied,  and  these  institutional  definitions  of  power  set  at 
naught  by  force!  Many  a  time,  right  was  disseized,  but  by 
*' continual  claim  "  it  defeated  the  prescription  of  despotism, 
and  ejected  the  wrong-doer  from  its  estate  in  the  realm.  Its 
march  to  final  triumph  was  marked  by  martyrs'  blood  prints, 
and  sometimes  by  regicide,  and  by  the  compulsion  of  royal 
exile.  Though  sometimes  it  relaxed,  it  never  relinquished  its 
hold.  And  to-day  the  conquered  Saxon  in  the  House  of  Com- 
mons holds  and  controls  the  hand,  which  wields  the  sceptre 
over  two  hundred  and  fifty  millions  of  people,  by  this  liisiitu- 
tional  power ^  planted  and  fixed  by  his  will  and  courage,  in  the 
Norman  polity  of  monarch,  hereditary  peerage  and  an  establish- 
ed ecclesiasticism. 

I  say,  institutional,  not  constitutional — fixed  in  the 
British  polity  by  deeds  of  heroism  inspired  by  the  inbred 
spirit  of  personal  liberty,  his  heritage  from  Teutonic  fathers, 
themselves  the  heirs  of  the  individualism  of  the  Aryan  race 
from  the  high  table  lands  of  the  Continent  of  Asia. 

And  not  one  written  line  in  this  British  Constitution  !  It 
is  a  thing  of  growth,  of  evolution,  of  historic  progression.  It 
was  not  made.  It  grew.  There  was  none  to  make  it.  The 
people,  as  such,  that  is,  as  a  Body  Politic,  were  never  heard.  It 
was  a  strife  between  departments  of  a  government  constructed 
without   popular    consent,  by  the  despotic   force  of   human 
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ambition  <and  of  lawless  conquest.  From  underneath  the 
very  foumlaiions  of  this  abnormal  power,  the  people  writhed 
in  the  throes  of  revolt  against  a  tyranny  they  couUl  not  over- 
throw. Each  occasion  that  iVovidence  offered  to  lessen  the 
burden  or  relax  the  grasp  of  this  unholy  alliance  of  king, 
peer  and  priest,  they  seized  and  used  as  best  they  could. 
Year  by  year,  generation  after  generation,  from  century  to 
century,  they  broke  the  prescriptive  prerogative  which  ruled 
them,  and  checked  its  ruthless  and  unbridled  dominion.  When 
by  appeal  to  the  justice  and  magnanimity  of  an  Edward,  or  to 
the  fears  of  the  craven  soul  of  a  John,  they  were  admitted  to 
substantial  though  subordinate  participation  in  the  govern- 
ment, they  used  this  advantage  wisely.  No  step  in  advance 
was  ever  lost.  Nulla  vestigia  retrorsum.  They  couhl  not  write 
in  constitutional  formularies  their  annual  or  centennial  gains. 
But  at  epochs,  and  all  along  their  triumphal  march,  they  erected 
trophies  and  memorial  monuments  in  Magna  Charta,  Petition 
of  Right,  Declarations  and  Bills  of  Rights,  Reform  Bills  and 
the  like.  The  people  taught  lessons  to  despotism  in  solemn 
appeals  to  their  ancient  and  undoubted  rights  and  liberties, 
and  once  in  the  object  lesson  of  a  bloody  scaffold  for  a  royal 
violator  of  his  word  and  a  destroyer  of  the  rights  of  his  people. 
The  British  people  rolled  no  Sisyphean  stone  to  the  heights 
of  its  aspirations  for  freedom."  Wha-t  it  gained  it  held.  And 
at  last  it  stands  upon  those  heights,  with  personal  rights  as 
secure,  and  with  unwritten  muniments  of  liberty  as  impregna- 
ble as  have  ever  been  the  possession  of  any  people,  save  the 
inheritors  of  their  free  institutions,  who  have  founded  the 
written  Constitutions  of  these  American  States. 

This  sketch,  though  brief  and  imperfect,  f-hows  not  only 
that  the  British  Constitution  was  not,  and  could  not  have  been 
a  written  one.  It  wjis  from  first  to  last  a  growth,  layer  upon 
layer,  like  the  coral  reefs  of  impregnable  Albion.  It  is  an 
edifice  of  the  centuries.  The  People  as  a  Body  Politic  had 
no  part  in  its  building.  It  never  acted  in  its  sovereignty 
to  create  or  to  sanction  it.     By  concession  of  the  cro^\n,  the 
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shires,  towns  and  cities  acted  as  a  representative  of  popular 
instincts  in  a  department  of  the  edifice.  Through  this  depart- 
ment, popular  thought  and  will  contested  in  fierce  conflict 
the  prerogatives  and  power  of  hereditary  caste.  But  the 
sovereignty  of  the  Body  Politic  never  acted,  never  had  oppor- 
tunity to  act,  in  its  creative  omnipotence  to  constitute  a  gov- 
ernment, and  to  delegate,  define  and  limit  its  powers.  In 
1688-9  the  Convention  Parliament  (the  term  Convention  sug- 
gestive of  our  use  of  it,  as  that  assembly  through  which  the 
Body  Politic  voices  its  will),  representing  the  three  estates  of 
the  realm,  settled  the  succession  to  the  crown,  and  declared 
the  ancient  rights  of  the  people.  But  these  estates  of  the  realm 
were  artificial,  not  natural,  were  originally  self-constituted 
ahd  hereditary,  and  were  never  called  into  being  by  the  real 
sovereignty.  They  existed  not  as  creatures  of  the  Sovereign 
Body  Politic,  but  as  results  of  a  system  whose  primal  title 
was  force,  and  whose  principle  of  action  was  the  repression, 
not  the  expression,  of  a  people's  will. 

All  the  theories  of  Locke  and  others  that  there  ever  was  a 
compact  between  king  and  people  as  the  basis  of  legitimate 
authority  is  fiction,  not  fact.  Magna  Charta,  in  terms,  was  a 
royal  concession  and  grant,  not  a  compact. 

These  theories  were  ideals  of  the  Constitution  which  Amer- 
ica was  to  realize,  not  in  a  compact  between  government  and 
people,  but  in  a  sovereign  act  of  the  People  as  a  Body  Politic, 
by  which  a  government  is  created,  and  to  which  powers  are 
delegated,  where  the  original  essence  of  political  supremacy 
is  in  the  People ;  where  government  only  exists  by  the  creative 
fiat  of  the  sovereign  people,  and  holds  all  its  powers  through 
grant,  and  none  by  inherent  or  original  title. 

In  England,  the  Constitution,  which  has  "  proceeded  from 
progressive  history,*'  must  continue  to  grow,  until  the  people, 
operating  through  the  organic  department,  which  the  popular 
will  controls,  shall  outgrow  the  framework,  slough'  off  the  fun- 
gus growth,  and,  breaking  the  bonds  of  an  artificial  system, 
shall  claim  for  the  Sovereign  Body  Politic,  so  long  silent  and 
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repressed,  the  inherent  right  to  unmake  the  old  order,  and 
make  it  yield  place  to  the  new  order,  under  which  the  true 
omnipotence  of  the  people  shall  create  a  government,  not 
with  the  omnipotence  claimed  for  Parliament,  but  as  the  dele- 
gated agent  of  its  sovereign  Creator,  whose  Constitution  it 
must  obey,  and  to  whose  ordained  machinery  it  must  wholly 
conform. 

It  is  very  obvious,  also,  as  this  British  organism  is  an  his- 
toric evolution,  wherein  growth  is  essential  to  rid  the  system  of 
what  is  false,  and  to  incorporate  what  is  true,  that  to  check  its 
growth  would  be  in  the  interest  of  prerogative  and  against 
liberty,  would  promote  the  power  of  caste  and  frustrate  the 
will  of  the  people.  Growth  under  the  British  system  is 
healthful  and  natural,  for  it  shakes  off  the  diseases  of  the  Body 
Politic,  and  fits  it  to  assume  its  normal  relations  to  govern- 
ment. It  works  the  decay  of  despotism  and  the  expapsive 
development  of  freedom  in  their  Constitution.  To  stop 
growth  would  be  to  settle  the  governmental  system  upon  a  false 
foundation,  and  make  despotism,  not  freedom,  the  fixed  and 
permanent  model  for  their  institutions.  Its  flexibility  and 
expansibility  is  essential,  therefore,  to  the  perfection  of  a  sys- 
tem confessedly  imperfect  and  wrongly  constituted,  and  as  all 
the  changes  it  undergoes  are  under  the  impulsive  forces  of  the 
public  will,  we  are  assured  that  change  will  lead  to  reform, 
and  that  the  destructive  agencies  at  work  are  but  preliminary 
to  that  permanent  reconstruction,  which  will  come  when  the 
sovereign  creative  force  of  the  Body  Politic  shall  remove  the 
ruins  of  the  old  edifice,  and  constitute  a  new  government, 
delegating,  limiting  and  defining  its  powers,  in  accordance 
with  the  rights  of  the  people  and  with  the  order  and  security 
cf  their  social  system.  One  further  remark  is  proper.  It  is 
obvious  that  the  distribution  of  political  power  in  the  British 
system,  as  well  as  the  assurance  of  popular  rights,  has  been 
the  results  of  precedents.  These  precedents  are  the  historic 
trophies  of  victory  by  the  popular  department  over  the  pre- 
scriptive power  of  the  Castes.     They  were  wrenched   from 
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prerogative  by  the  people,  in  the  use  of  the  lever  of  the  money 
power.  They  are  established,  but  arc  not  immutable ;  for  as 
the  source  of  their  existence  is  the  Parliament,  constituted  of 
the  three  estates  of  the  realm,  they  may  be  changed  by  the 
authority  which  gave  them  being.  It  made  them,  and  may 
unmake  them.     It  created,  and  can  destroy  them. 

The  British  Constitution,  therefore,  valuable  as  it  is,  is 
mutable  by  the  government  itself.  And  hence,  as  the  only 
source  of  authority,  for  the  exercise  of  power,  and  for  the  dis- 
tribution of  functions  between  the  departments  of  the  govern- 
ment, is  the  Parliament  itself,  omnipotence  is  de  facto  in  Parlia- 
ment, and  its  omnipotence  is  irresponsible,  save  to  itself. 

Let  me  now  direct  attention  to  the  radical  difference 
between  the  British  and  American  constitutional  polity,  in  ori- 
gin, in  the  primal  source  of  political  authority,  and  in  princi- 
ples of  action. 

In  the  order  of  Providence,  the  virgin  continent,  which  four 
centuries  ago  was  opened  for  the  enterprise  of  the  heroic  off- 
spring of  ancient  civilizations  in  the  interests  of  human  prog- 
ress, was  a  fair  and  unwritten  page,  upon  which  colonization 
could  write  a  new  history,  and  could  work  out  a  new  destiny. 
Confining  ourselves  to  British  colonization,  we  find,  proprie- 
tary, provincial  and  charter  colonial  forms  of  governmeijt 
established,  modelled  after  the  bi-cameral  organism  of  the 
British  Parliament,  with  a  representative  of  royalty  in  the 
person  of  a  governor.  The  colonists  brought  Magna  Charta, 
tne  doctrine  of  non-taxation  but  by  consent  of  the  people,  and 
the  maxims  of  personal  liberty,  which  had  been  secured  as  the 
heritage  of  the  Anglo-Saxon,  wherever  he  might  be.  If 
you  wouM  see  the  most  comprehensive  declaration  of  these 
rights,  I  would  refer  to  the  resolutions  of  the  Continental  Con- 
gress on  the  1-lth  of  October  1774.  (1  Journal  of  Congress^ 
26-30). 

But  the  colonists  brought  with  these  healthful  and  vigor- 
ous plants  of  freedom  no  weeds  of  caste  or  rank,  no  king, 
no   lords,    no   ecclesiastical    establishment.      The    commons 
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came,  bold,  free  and  independent.  Equality  of  right  was 
written  on  the  door-posts  of  every  colony ;  not  equality  in 
cap  icity,  but  equality  of  right  in  each  man  to  all  that  his 
capacity  could  earn  by  industry,  energy  and  self-reliant 
enterprise.  It  is  a  glorious  fact  in  our  history  that  during  the 
century  of  our  transplanting,  which  was  the  century  of  strug- 
gle in  the  motherland  between  liberty  and  prerogative, 
between  individualism  and  paternalism,  our  colonial  statute 
books  are  marked  with  memorable  declarations  of  the  sacred 
protests  of  popular  liberty  against  the  prerogatives  of  caste, 
for  which  Hampden  died,  and  which  the  Convention  Parlia- 
ment made  perpetual  in  the  Revolution  of  1688. 

Whether  our  fathers  derive!  the  idea  from  other  minds,  or 
from  their  own  reflections,  or  from  both,  the  doctrine  of  the 
sovereignty  of  the  Body  Politic  as  an  essence,  and  the  pow- 
ers of  government  as  merely  emanations  from  this  essence  of 
Sovereignty,  took  firm  practical' hold  upon  the  sages  of  the 
revolutionary  era.  The  Body  Politic  is  the  source  of  all 
authority ;  the  Govcrment  is  the  agent  or  trustee  it  creates, 
and  to  which  it  delegates  powers.  The  sovereignty  in  the 
Body  Politic  is  original  and  inherent ;  the  powers  of  the  gov- 
ernment are  derivative.  The  one  is  the  delegating  Sovereign, 
the  other,  the  delegated  trustee;  the  one  is  principal,  the  other, 
agent ;  the  one  is  omnipotent,  the  other,  limited  in  power;  the 
one  is  the  irresponsible  creator,  the  other  is  its  responsible 
creature.  "  The  powers  that  be  ''  are  primal  and  secondary. 
The  Body  Politic  is  primal,  paramount  and  supreme  ;  the  Gov- 
ernment, secondary,  dependent  and  Subordinate. 

These  doctrines  were  embodied  in  the  famous  Bill  of  Rights 
of  Virginia,  June  12th,  1776,  and  in  her  Constitution,  June 
29,  1776,  both  drawn  by  George  Mason,  and  in  the  Bill  of 
Rights  and  Constitution  of  Massachusetts  of  1780,  and  in 
other  like  documents  of  the  other  States. 

When  the  thirteen  States  met  in  convention  in  May,  1787, 
to  frame  the  new  Federal  Constitution,  to  take  the  place  of 
the  Articles  of  Confederation;    and  when  thereafter  the  first 
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ten  amendments  to  the  Federal  Constitution  were  adopted ;  the 
purpose  was  evident  to  embody  in  written  and  immutable  form- 
ulation, the  Institutional  principles  "  which  had  proceeded 
from  progressive  history  **  in  the  mother  country,  and  to  fix 
the  mechanism  of  the  government  in  such  mode  as  to  be 
unchangeable,  but  in  the  manner  prescribed  by  the  Constitution 
itself. 

Both  the  Federal  and  the  State  Constitutions  were  the  acts 
of  sovereign  peoples,  not  of  governments.  Each  framed  and 
created  a  government,  and  adjusted  its  mechanism,  and  then 
defined  and  limited  its  powers.  The  Constitution  created  the 
government,  and  the  government  resulted  from  its  creative 
fiat,  and  not  otherwise.  This  creative  authority  was  original 
and  inherent,  from  which  source  alone  the  powers  of  gov- 
ernment were  derived.  The  one  was  paramount  and  supreme ; 
the  other,  subprdinate  and  bound  to  obedience. 

In  the  structure  of  State  Constitutions,  it  is  to  be  noted 
that  as  the  "  immense  mass  of  legislation,**  (per  Marshall, 
C.  J.,  in  Gibbons  vs.  Ogden,  9  Wh.,  1,  203.)  which  is  proper 
for  and  is  reserved  to  the  state  governments,  is  incapable  of 
enumeration,  these  governments  are  deemed  to  have  all  pow- 
ers granted  to  them  which  are  not  by  express  terms  or 
implied  intention  denied  to  them.  The  only  powers  they  have 
or  can  have,  it  is  true,  are  delegated ;  but  all  are  presumed  to 
be  delegated  which  are  not  thus  denied. 

But  mark  the  difierence  as  to  the  Federal  Constitution. 
As  prior  to  its  adoption  large  powers  had  already  been  dele- 
gated to  the  State  government ;  and  as  the  grant  of  any  such 
to  the  new  Federal  government  would  be  taken  from  the 
State  governments,  a  new  constitutional  rule  as  to  grants  of 
power  to  it  was  adopted,  that  all  legislative  powers  to  it  were 
granted  in  the  Constitution  by  enumeration,  and  so  as  to  other 
departments ;  and  that  all  '^  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by  it  to  the  States, 
are  reserved  to  the  States  respectively,  or  to  the  people.'* 
(Tenth  Amendment  of  Const.  U.  S.) 
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By  these  terms,  therefore,  the  United  States  have  powers 
only  by  delegation  through  the  Constitution ;  the  States,  by 
reservation  of  all  powers  not  so  delegated,   unless  prohibited. 

Two  canons  of  interpretation,  therefore,  may  be  thus  stated : 
1.  As  to  the  State  Governments  >  has  the  claimed  power  been 
denied  in  terms  or  by  implication  in  the  State  Constitution,  or 
been  delegated  to  the  Federal  Government,  or  prohibited  to  the 
States  by  the  Federal  Constitution  ?  If  not,  it  is  delegated.  2.  As 
to  the  Federal  Government :  Has  the  claimed  power  been  granted 
in  terms  or  by  necessary  implication  ?  If  not,  the  claim  is  bad. 
In  the  former  we  look  for  the  negation,  '*  thou  shalt  not."  In 
the  latter,  we  look  for  the  affirmation,  "  Thou  may'st !  '*  In 
the  latter,  non-delegation  is  equivalent  to  the  denial  of  power. 
In  the  former,  non-prohibition  is  equivalent  to  grant. 

The  question  is  now  appropriate,  why  must  our  Constitu- 
tions be  written,  when  the  British  Constitution  is  unwritten  ? 

First.  In  Great  Britian,  as  we  have  seen,  its  Constitution 
is  a  bundle  of  the  precedents  of  action  by  its  government.  It 
therefore  grows  from  generation  to  generation,  is  really  enacted 
at  the  will  of  the  government,  and  the  latter  has  no  authority 
supreme  or  paramount  to  itself.  The  act  of  to-day  is  repealable 
to-morrow  by  the  omnipotent  government,  which  makes  and 
unmakes,  without  responsiblity  to  any  superior.  The  Parlia- 
ment has  no  sovereign  paramount  to  its  authority.  Why, 
then,write  its  will,  which  it  may  unwrite  to-morrow  ?  It  is  at 
once  the  delegator  of  power  ^^nd  the  irresponsible  executor  of 
its  own  self-delegated  powers.  But,  on  the  contrary,  an  Ameri- 
can Constitution  is  an  instrument  by  which  the  paramount 
Sovereign  creates  a  governmental  agency,  to  which  it  dele- 
gates powers.  Here,  there  is  a  trust,  a  trustee,  and  an 
authority  to  which  the  trustee  is  responsible.  How  can  the 
trust  be  defined  without  the  certainty  of  prescribed  terms? 
How  can  responsibility  be  felt  by  a  trustee,  or  enforced  against 
him  unless  his  powers  be  definitely  fixed  ?  And  how  fix  them, 
unless  by  terms  certain  and  known,  by  written  stipulations, 
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which  leiive  nothinor  indefinite,  but  the  construction  of  their 
meaning? 

Second.  The  absolute  need  of  a  written  Constitution  for 
our  Federal  system  is  palpable  from  a  moment's  consideration. 
The  several  States  of  the  Union  had  the  delicate  and  peculiar 
task  devolved  on  them  of  delegating  by  well-defined  rules  the 
governing  powers  to  two  governments,  the  one  a  government 
for  itself  and  sister  States  in  Union,  and  the  other  a  govern- 
ment for.  itself  alone.  How  could  this  be  done,  but  by  a  care- 
fully written  instrument^  drawing  the  boundary  line  between 
the  powers  delegated  to  the  respective  goverments,  and 
between  both  of  these,  and  those  reserved  and  ungranted  to 
either  government  by  the  sovereign  People?  To  leave  these 
riv.il  claimants  for  powers  to  the  incertitude  of  precedents 
and  unwritten  historic  traditions  would  not  only  have  been 
unwise  but  fatal  to  peace,  order  and  liberty. 

Enough  has  been  said  to  establish  the  proposition  that 
while  the  origin,  nature  and  vital  principle  of  the  British  sys- 
tem allow  and  invite  growth  and  changes  in  its  Constitution 
by  the  action  of  government,  and  make  them  advantageous  to 
the  progressive  demands  of  liberty,  the  very  reverse  is  the 
case  in  respect  of  American  Constitutions.  The  government 
is  bound  by  the  supreme  orders  of  its  sovereign  Creator.  It 
can  do  nothing  its  Sovereign  does  not  allow;  nor  usurp  a 
power  he  has  forbidden  ;  nor  chfange  in  any  respect  the  charter 
of  its  existence,  and  by  which  its  powers  are  defined.  The 
question  is  not,  as  in  Great  Britian,  one  of  change  by  an 
omnipotent  and irr,esponsiblegovernmentofitsown  actsor  modes 
of  action  ;  but  it  is  a  question  whether  a  trustee  can  act  ultra 
vires  of  the  instrument  creating  the  trust  and  delegating  his 
powers;  whether  an  agent  can  increase  his  own  powers  by 
continuous  usurpations;  whether  a  goverment  can  make  its 
own  void  act  valid,  by  defying  the  supremacy  of  its  sovereign, 
and  by  insubordination  to  the  paramount  authority,  which 
gave  it  being  and  whose  supreme  law  must  control  its  action. 
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If  a  State  or  the  Federal  Government  ini<;ht  thnsby  violence 
or  stealih  disturb  the  orderly  distribution  of  their  powers  by  the . 
Federal  Constitution ;  if  by  the  example  of  England,  cither 
should  seek  to  grow,  or  to  expand  the  Constitution,  and  thus 
make  it  an  ^^  organism  proceeding  from  a  progressive  history,'* 
what  would  follow,  but  that  the  uUinia  ratio  regum,  the  force 
of  arms,  alone  could  decide  between  these  contestants  for 
power  ? 

It  is  needless  to  say  that  even  before  the  Confederation 
era  closed,  and  ever  since  Chief  Justice  Marshall  presided  in 
the  Supreme  Court,  it  has  been  a  canon  of  American  juris- 
prudence, that  a  Constitution  is  the  supreme  law  for  govern- 
ment; that  governmental  action  contrary  thereto  is  void; 
that  usurpation  cannot  legitimate  the  exorcise  of  power  by  gov- 
ernment ;  and  that  he,  who  as  an  oflScer  of  government  violates 
the  Constitution,  is  false  to  his  conscience  and  to  God,  is 
treacherous  to  public  trust,  deals  a  fatal  blow  to  liberty  under 
law,  and  is  an  enemy  to  the  progress,  civilization  and  true 
glory  of  his  country. 

It  is  sometimes  said  by  ignorant  or  vicious  people,  some  in 
public  and  some  in  private  station,  that  the  dogma  of  a  fixed 
Constitution,  unalterable  by  legislative  precedents,  when  neces- 
sity demands,  or  expediency  justifies  or  excuses,  is  effete,  and 
should  give  place  to  the  easy  and  better  processes  by  which 
the  Constitution  shall  become  flexible,  and  shall  yield  to  everj 
caprice  of  the  populace  and  to  every  scheme  which  policy 
may  suggest  or  statesmanship  may  dictate.  To  adopt  this 
new  theory  is  to  traverse  the  law  of  our  origin,  to  violate  the 
nature  of  our  institutions,  and  to  launch  this  immense  and 
immensely  growing  population  upon  an  unknown  sea, without 
chart,  or  compass,  or  polar  star  to  guide  them. 

Every  man  clothed  with  official  duty  in  this  broad  Union  is 
bound  by  oath  to  support  the  Constitution ;  President,  Gov- 
ernors, Legislators,  Judges.  To  support,  to  under-bear,  to 
uphold,  to  prop,  as  a  pillar  to  an  edifice.  The  oath-taker 
stands  under^  and  not  above  it.  It  is  above,  and  not  under 
15 
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him.  He  cannot  support,  by  putting  himself  higher  than  the 
Constitution.  He  must  hold  it  up,  not  sap  its  foundation, 
much  more,  not  pull  it  down.  He  must  honestly  construe  it, 
and  so  act  as  to  conform  to,  not  violate,  its  meaning.  Mr. 
Calhoun  said  sixty  years  ago,  and  Cooley  repeats,  "  A  public 
office  is  a  public  trust."  Const.  Law,  303.  An  officer  is  a 
trustee.  If  he  doubts  his  power,  he  cannot  give  the  benefit 
of  the  doubt  to  his  personal  will,  and  against  the  Constitu- 
tion, but  the  reverse.  Does  he  support  or  uphold,  who  removes 
a  pillar,  when  it  is  doubtful  if  the  edifice  can  stand  without  it  ? 
Does  he  not  thereby  destroy  it?  ''He  that  doubteth  is 
damned  if  he  eat,  because  he  eateth  not  of  faith ;  for  whatsoever 
is  not  of  faith  is  sin !  **  (See,  in  accord  with  these  views, 
Cooley,  Constitutional  Law,  Ch.  7,  p.  153.) 

I  am  aware  of  the  well-settled  a-nd  in  the  main,  proper  quali- 
fications to  this  conclusion,  in  respect  of  judicial  action.  They 
are  these : 

First.  That  unless  plainly  repugnant  to  the  Constitution,  a 
legislative  act  cannot  be  declared  void  by  the  judiciary. 
Why  ?  because  a  Judge  is  not  a  law-maker,  and  has  no  power 
to  repeal  any  law.  He  must,  therefore,  take  care,  in  judicially 
declaring  a  law  void  because  repugnant  to  the  supreme  law, 
that  he  does  not  cross  the  boundary  between  judicial  and  legis- 
lative power,  and  repeal  an  obnoxious  law  as  a  legislator,  under 
jcolor  of  annulling  its  efiect  as  a  judge. 

A  second  qualification  is  this.  If  the  legislative  motive  to 
A  legislative  act  would  avoid  it,  if  declared  on  the  face  of  the 
:act,  but  the  legislator  conceals  the  vicious  motive  to  such  act, 
ivhich  act  may  be  valid,  if  done  for  a  proper  purpose,  the 
judge  will  declare  he  cannot  look  into  the  legislative  heart 
and  drag  from  its  dark  recess  the  corrupt  motive  it  harbors 
in  fraudulent  concealment,  but  must  give  effect  to  an  act 
which  is  valid,  except  for  a  legislative  fraud,  veiled  beyond 
detection  from  the  judicial  scrutiny. 

Is  it  not  corollary  to  these  conceded  qualifications,  that  the 
conscience  of  the  legislator  and  of  the  executive  should  be  quick- 
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eried  to  a  more  strict  observance  of  constitutional  limitations 
even  than  the  judge?  They  cannot  apply  the  judicial  qualifi- 
cations to  their  own  duty  ?  The  legislator  cannot  justify  a 
vote  to  make  an  act  a  law,  on  the  ground  that  as  judge  he 
would  not  be  justified  in  annulling  its  effect.  For  the  legislator 
does  not  cross  any  forbidden  line  when  he  refuses  to  enact 
what  he  believes  is  repugnant  to  the  Constitution ;  and  he 
knows  every  fraudulent  motive  which  would  make  void  his 
act,  though  screened  from  the  judicial  eye  ;  he  knows  it,  and 
God  knows  it ;  and  he  cannot  enact,  what  that  motive  makes 
void,  without  perjury  of  his  soul,  treachery  to  his  trust,  and 
treason  to  his  God.  The  legislator  and  the  executive  can  do 
no  dutiful  act,  therefore,  which  they  do  not  believe  to  be 
warranted  in  terms  and  in  motive  by  the  Constitution  they 
are  sworn  to  suppgrt.  Support  is  affirmative  duty.  The  oath 
is  not  negative,  that  they  will  not  pull  down  the  pillars  of 
the  edifice ;  but  that,  as  pillars,  they  will  support  and  uphold  it. 
It  may  be  proper  to  add  that,  while  precedents  have  a  large 
and  essential  place  in  the  economy  of  the  British  system, 
because  each  precedent  is  a  stone  in  the  organic  structure, 
which  "proceeds  from  progressive  history,'*  they  have  a 
small  place  and  of  doubtful  influence  in  dealing  with  a  Consti- 
tution "struck  off  at  a  given  time,"  as  a  fixed,  inflexible  and 
supreme  law  for  governments  as  well  as  for  men.  A  bad 
precedent  of  unconstitutional  exercise  of  power,  however 
small,  is  dangerous,  because  it  may  be  the  entering  wedge  to 
a  fatal  breach  of  the  Constitution.  A  slight  fissure  may 
become  a  chasm ;  "  a  rat  hole  in  the  dykes  of  Holland  may 
let  in  the  ocean.*'  Nor  can  prescription  be  pleaded  for  a  pre- 
cedent of  usurpation  against  the  Sovereignty  it  ousts  of  its 
right.  Nullum  tempus  occurrit  regi  !  Every  power  is  usurped, 
unless  delegated  by  the  original  Constitution  or  by  amend- 
ments adopted  according  to  its  prescribed  terms.  This  pre- 
scription of  a  mode  of  amendment  excludes  all  amendments  by 
precedents.  The  maxim  never  ruled  more  imperatively  than 
in  this  matter:  expresaio  unius^  exclusio  est  alterius.     How 
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can  a  majority  of  both  hou?<»s,  however  often  obtained,  amend 
a  Constitution  which  dechires  itself  only  anu»ii(hiblc  by  a  vote 
of  two-thinls  of  both  bouses,  with  three- fourths  of  the  States 
ratifying  the  written  amendment  proposed  by  that  vote  of 
Congress. 

In  speaking  now  of  tbe  perils  of  tliis  wonderful  woik, 
this  constitutional  system  of  our  faibers,  I  shall  do  so 
with  the  most  earnest  desire,  under  a  patriotic  sentiment,  to 
rally  the  host  of  our  profession  to  conserve  its  essential  and 
vital  principles,  as  tbe  best  hope  for  tbe  prosperity  of  the 
country  and  for  the  liberty  of  the  peojile ;  and  as  the  best 
example  to  mankind  of  a  constitutional  government.  Lt*t  me 
be  heanl,  as  a  true  citizen  of  the  United  St.ites,  as  well  as  of 
Virginia,  and  as  an  American  lawyer,  witb  no  other  motive  to 
inspire  me  tban  the  love  of  my  country  in  upliolding  the 
truth  essential  to  its  welfare. 

A  written  Constitution,  as  an  inflexible  and  supreme  law  of 
paramount  authority  over  governments,  opposes  it>elf  to  all 
action  under  transient  influences,  tbat  is  not  in  accord  with 
the  original  motives  and  purposes  which  combined  to  con- 
struct it.  An  open  violation  of  it  will  larcly  find  d(  fenders, 
but  if  present  apparent  expe<liency  or  need  suggests  action, 
not  witbin  ihc  expressed  constitutional  terms,  nun  bave  been, 
and  will  ever  be  prone  to  strain  their  n)eaning  to  iiicludc  tbe 
proposed  action,  or  by  indirection  to  use  a  power,  divertto 
intuVa,  tbat  is,  to  accomplisb  an  olject  never  intended  to  be 
within  tbe  legi>lative  control,  but  actually  reserved  from  it. 

It  would  too  much  prolong  tbis  address  to  discuss  rules  of 
construction.  There  is  one,  which  is  sufficient  for  tbe  present 
occasion,  so  sanctioned  by  judicial  decisions  as  to  bave  been 
canonized  in  our  jurispru<lence.  In  M'Culloeb  v%.  Maryland, 
4  VVh.,  411),  Marshall,  C.  J.,  said  :  "  L^t  tbe  cn«l  be  legitimate, 
let  it  be  within  the  scope  of  tbe  Constitution,  and  all  means, 
Avhich  are  appropriate,  wbieb  are  plainly  adapte<l  to  tbat  end, 
Avhich  arc  not  proliibited,  but  consist  with  the  letter  and  spirit 
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of  the  Constitution,  are  constitutional/*     An  analysis  of  this 
coinpreliensivc  canon  may  be  ventured.     It  means: 

1.  No  means,  expressly  provided  or  not,  are  constitutional, 
when  the  end  is  not  ^^  legitimate  and  within  the  scope  of  tho 
Constitution.** 

2.  However  legitimate  the  end,  and  "within  tlie  scope  of 
the  Constitution,*'  no  means  are  constitutional  wliich  are  not 
appropriate  (that  is,  as  Judge  Story  says,  bona  fide  appro- 
priate) and  plainly  adapted  to  that  end,  or  which  are  prohib- 
ited, or  are  not  consistent  with  the  letter  and  spirit  of  the 
Constitution. 

Let  me  now  apply  this  rule  to  two  of  the  principal  func- 
tions of  the  Federal  Government ;  appropriation  of  money 
and  taxation^  both  of  which  it  possesses.  The  one  spends 
what  the  other  collects.  They  are  the  means  by  which  ends 
are  proposed  *' within  the  scope  of  the  Constitution.**  Can 
they  be  used  for  an  end,  not  within  its  scope? 

The  appropriation  of  money  may  be  hehi  to  be  the  chief  and 
legitimate  means  by  which  every  government  vitalizes  its 
powers  into  practical  efficiency.  It  would  seem  to  be  a  sound 
principle  that  no  governuKnt  can  use  the  money  it  raises,  by 
taxation  or  otherwise,  for  any  purpose  except  to  vitalize  the 
powers  vested  in  it.  To  use  it  for  other  purposes  would 
not  seem  to  be  legitimate.  If  government  be  a  trustee,  dele- 
gated with  power  to  raise  money  from  its  people,  and  to  exer- 
cise powers  for  their  use,  the  conclusion  is  inevitable  that  it  is 
a  breach  of  trust,  contrary  to  the  spirit,  if  not  the  letter  of  its 
charter,  to  spend  the  money  of  its  people  for  other  ends  than 
those  designated  in  the  Constitution. 

This  general  principle,  applicable  to  all  governments  every- 
where as  sound  and  just,  is  beyond  doubt  applicable  to  the 
Federal  Congress.  It  is,  by  universal  admission  and  judicial 
decisions,  a  government  of  limited  powers,  limited  by  the  Con- 
stitution to  those  which  arc  granted  to  it.  '*  The  Government 
of  the  United  States  can  claim  no  powers  which  are  not  granted 
to  it  by  the  Constitution,  and  the  powers  actually  granted 
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« 

must  be  such  as  are  expressly  given  or  given  by  necessary 
implication.";  (Per  Justice  Story  in  Martin  V8.  Hunter,  1 
Wh.:  304-326.) 

It  is  true  that  certain  words,  •'  Common  defence  and  general 
welfare"  (Const.  U.  S.,  Art.  I,  Sec.  8,  Clause  1)  were,  before 
the  Constitution  was  adopted,  used  to  frighten  the  States  from 
its  ratification,  by  construing  their  presence  therein  as  ominous 
of  unlimited  power.  But,  as  is  known  to  all  well-read  lawyers, 
the  apprehension  was  dispelled  by  the  authors  of  the  Fed- 
eralist, one  of  whom,  that  matchless  master  of  logic,  James 
Madison  (inferably  with  the  concurrence  of  the  imperial  intel- 
lect of  Alexander  Hamilton),  in  the  forty-first  number  of  that 
**  expositio  contemporanea,*'  condemned  to  shameful  silence  that 
construction  given  to  those  Avords  by  the  enemies  of  the  Con- 
stitution. He  showed  that  the  feeble  and  impotent  Confed- 
eration had  the  same  warrant  from  the  same  words  in  the 
eighth  Article  of  Union ;  and  that  the  imputation  of  a  general 
grant  of  power  to  Congress  by  those  words  in  the  Constitution 
of  1789  was  excluded  by  the  special  enumeration  of  powers 
thereafter  made,  all  of  which,  as  particulars,  were  intended  to 
be  included  and  described,  and  none  others,  by  those  general 
terms. 

All  of  this  is  confirmed  by  the  fact  that,  in  the  Convention 
of  1787,  these  words,  as  the  only  form  for  the  delegation  of 
powers,  were  proposed,  but  never  adopted. 

And  it  is  further  true  that  public  men  have  fallen  into  the 
loose  method  of  construction  first  suggested  by  Alexander 
Hamilton,  in  his  celebrated  report  of  1791,  that  it  belongs  to 
Congress  "  to  pronounce  upon  the  objects  which  concern  the 
general  welfare,  and  for  which,  under  that  description,  an 
appropriation  of  money  is  requisite  and  proper."  In  other 
words,  while  conceding  that  those  words  grant  no  other  powers 
than  those  enumerated  thereafter,  as  the  forty-first  Number  of 
the  Federalist  maintained,  yet  that  Congress  might  appro- 
priate money  for  what  it  might  deem  the  general  welfare, 
though  not  embraced  in  that  enumeration. 
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This  has  become  a  most  popular  mode  of  construction  with 
those,  who  compete  with  each  other  in  swelling  the  expendi- 
tures of  government,  to  be  supplied  by  increased  taxation. 
And  such  is  the  influence  in  elections  of  these  claimants  on  the 
treasury,  that  all  parties  lend  themselves  with  greater  or  less 
readiness  to  these  appropriations,  as  largess  to  the  populace 
for  their  suffrages. 

In  my  judgment,  this  germ  of  constitutional  construction  is 
bearing  fruit  in  present  evil  results,  and  is  destined  to  increase 
in  untold  evils  in  the  future.  It  is  linked  with  other  ideas  of 
governmental  duty:  to  help  the  people,  to  foster  private 
enterprises,  to  extend  charity  to  the  poor,  to  offer  loans  to  the 
moneyless  and  wealth  to  the  leaders  of  the  great  industries  of 
the  land.  These  make  up  that  worst  of  systems  which  the 
world  has  ever  tried — Paternalism. 

It  is  curious  to  see  how  history  has  reproduced  in  this  idea, 
now  so  prevalent  in  this  country,  what  has  been  held  again 
and  again  in  the  past.  The  republic  of  Plato  was  a  system 
under  which  all  individualism  was  merged  in  the  state,  and 
everything  was  regulated  by  the  State,  as  the  parent  of  its 
citizens.  About  two  centuries  ago.  Sir  Robert  Filmer,  the 
champion  of  the  House  of  Stuart,  published  his  Patriarcha,  in 
which  he  claimed  that,  by  derivative  title  from  God,  through 
Adam,  there  had  been  transferred  to  the  king  the  patria 
potestaa  of  the  family,  and  that  to  this  royal  patriarch  all 
and  absolute  obedience  was  due,  and  to  him  were  confided  the 
care  and  training  of  his  children,  the  men  and  women  of  the 
nation. 

The  Patriarcha  of  the  Stuarts,  where  favorites  fattened  and 
the  people  were  impoverished ;  where  libertines,  courtesans 
and  royal  bastards  basked  in  the  sunlight  of  the  court,  while 
Baxter  and  Bunyan  languished  in  dungeons,  and  the  bloody 
assizes  drenched  the  land  in  the  blood  of  the  people,  is  a 
solemn  warning  to  all  advocates  of  Paternalism. 

Paternal  government  is  a  falsehood.  It  takes  the  paternal 
name   to   sanction  its   absolute   authority,  and   discards   the 
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paternal  duty  in  administering  government.  It  is  only  a 
father  in  name,  and  is  without  naturallove  to  mitigate  tyranny, 
or  to  do  equal  justice  among  its  people.  It  claims  power  to 
rule  without  restraint,  and  to  dispense  blessings  or  cursings  at 
its  will.  It  has  petted  parasites  attached  to  itself,  that  they 
may  feed  on  it,  and  draws  the  resources  with  which  to  supply 
them  from  the  unfavored  and  disinherited  mass,  whom  it  only 
exhausts  and  never  helps.  It  has  its  foster  children  and  its 
foundlings ;  its  favorites  and  its  victims,  and  burdens  the  many 
for  the  benefit  of  the  few. 

Patriarcha  was  a  blessing  compared  with  a  paternalistic 
Democracy.  The  former  had  a  favored  few  in  its  family,  but 
a  democratic  Patriarcha  must,  in  order  to  retain  its  power, 
band  the  multitude  in  its  support  by  profuse  and  extravagant 
largess.  In  the  election  appeal  to  the  fourteen  millions  of 
American  voters,  whose  suffrages  decide  the  distribution  quad- 
rennially of  two  billions  of  money,  what  demands  the  children 
will  make  of  the  patriarch,  what  bounty  will  be  promised  by 
him  to  his  millions  of  offspring  !  In  a  monarchy,  those  bounty- 
fed  adherents  of  patronage  for  the  price  of  their  loyalty  will  be 
few,  compared  to  the  multitude,  whom  no  man  can  number, 
who  will  clamor  for  extravagance  in  expenditure,  as  the 
reward  of  support  of  the  party  that  bids  most  for  their  favor. 
"  Who  peppers  the  highest  is  surest  to  please  !** 

The  idea  that  appropriations  are  constitutional  for  any  and 
everything,  which  may  be  supposed,  by  loose  construction,  to 
be  for  the  *' general  welfare,"  though  they  be  merely  for  some 
very  ''  particular  welfare,"  is  the  fruitful  source  of  all  the 
schemes  rife  in  our  times  for  depleting  the  public  treasury,  in 
the  name  of  paternalism,  for  the  children  of  the  State.  "  Gen- 
eral welfare  '*  thus  becomes  only  a  conglomeration  of  '^  par- 
ticular welfares." 

For  when  government  advertises  itself  as  the  munificent 
almoner  of  indefinite  charities,  as  the  machine  through  Avhose 
grind  benefits  may  be  conferred  on  some  at  the  expense  of  all, 
and  enterprises  be  fostered   or  destroyed  at  will,  parties  will 
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spread  their  nets  to  catch  the  most  powerful  and  combine  the 
most  influential,  until  extravagance,  plunder  and  corruption 
will  fill  the  land,  an<l  people  will  be  ilividcd  into  taxpa}  ers 
and  tax-consumers.  Elections,  being  the  game  for  the  great 
stakes,  will  be  controlled  by  political  gamblers;  money,  not 
morality,  will  rule  its  results;  and  our  Democratic  Republic 
will  become  the  Paternal  Plutocrat  of  the  future. 

But  this  is  not  all.  As  soon  as  Paternalism  holds  itself 
ready  to  help  its  children  out  of  the  fund  furnished  by  all, 
under  color  that  any  particular  benefit  promotes  the  "'  general 
welfare,*'  every  one  will  demand  what  any  other  receives.  If 
one  enterprise  is  aided  by  gift  or  loan,  why  not  all  ?  Equality 
is  equity.  If  the  government  may  lend  to  C.  without  security, 
why  not  to  others  on  mortgage  ?  If  one  producer  has  bounty 
to  help  to  raise  his  crop,  why  not  all  ?  Is  not  the  government 
the  impartial  father  of  all  his  children  ?  If  govt  rnmental 
policy,  directly  or  indirectly,  helps  one  to  make  a  billion  out  of 
the  many,  why  not,  in  turn,  help  the  many  to  dustribute  his 
excess?  If  it  can  give  plethora  of  wealth  to  monopoly,  why 
not  aid  the  commune  by  healthful  depletion,  in  order  to  return 
ill  gotten  gains  to  the  victims  of  privilege? 

These  questions  are  asked,  not  in  favor  or  sympathy  with 
monopoly  or  privilege  on  the  one  hand,  or  with  communism  or 
anarchy  on  the  other.  They  are  asked  to  bring  out  the 
truth  :  Privilege  and  communism  arc  twin  monsters  from  the 
womb  of  the  Patriarcha  of  Filmer,  the  Paternalism  of  to-day. 
Privilege  sows  the  wind,  the  commune  will  bring  the  harvest 
of  the  whirlwind ! 

Nor  is  this  excess  in  governmental  expenses  confined 
to  the  Federal  Government.  All  our  system,  from  centre 
to  circumference,  is  filled  with  the  principle  of  pater- 
nalism. We  really  begin  to  rate  our  greatness  by  the  taxes 
we  exact  and  the  money  Ave  spend ;  and  the  horrible  fasci- 
nation of  the  Billion  Congress  has  stimulated,  by  its  example, 
its  successor  almost  to  equal  it.  The  feast  of  fat  things  once 
opened  to  the  hungry,  the  doors  will  not  be  easily  shut  upon 
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their  claims.  Precedents  become  customs,  and  customs  the 
settled  law ;  and  privilege,  once  established,  claims  its  per- 
petuity as  a  vested  right. 

What  cure  is  there  for  this  great  and  rapidly  increasing 
extravagance, which  must  and  does  breed  corruption  throughout 
the  land  ?  I  have  shown  its  germinal  cause  is  the  dogma  of 
indefinite  expenditure  for  what  Congress  may  choose  to  deem 
the  "general  welfare."  The  cure  is  in  destroying  the  cause. 
The  dogma  is  untrue,  and  the  policy  unconstitutional. 

I  have  already  shown  that  the  words  ''  general  welfare*' 
mean  no  more  than  the  enumerated  powers  set  forth  in  the 
succeeding  clauses  of  the  eighth  Section  of  the  first  Article  of 
the  Constitution.  The  power  to  appropriate  money  for  the 
*'  general  welfare "  can  only  mean  for  those  enumerated 
objects  which  the  Federalist  declared  those  wordy  were 
intended  to  embrace  and  to  stand  for — those  objects,  and  no 
others.  If  this  be  so,  and  there  can  be  no  doubt  of  it,  then 
Chief  Justice  Marshall's  canon  of  construction  becomes 
applicable. 

No  appropriation  of  money  is  constitutional,  unless  the  end 
is  "  legitimate  and  within  the  scope  of  the  Constitution."  Is 
the  object  of  appropriation  within  the  enumerated  objects  which 
are  embraced  by  the  terms  "  general  welfare"  expressly  or 
by  necessary  implication  ?  If  it  be,  the  appropriation  is  con- 
stitutional ;  if  it  be  not,  it  is  not  warranted.  If  it  is  not 
within  the  scope  of  the  Constitution,  the  canon  of  the  Chief 
Justice  condemns  the  appropriation. 

Hence  no  matters  within  the  reserved  powers  of  the  States 
are,  or  can  be,  legitimate  objects  for  Federal  appropriation. 
That  *'  immense  mass  of  legislation,"  which  belongs  to  each 
State  by  reservation,  must  be  aided  by  its  own  appropriations. 
The  care  of  its  poor,  the  education  of  its  people,  the  machinery 
of  its  government,  the  regulation  of  its  internal  business,  and, 
in  a  word,  its  "internal  polity"  (to  use  a  phrase  first  found  in 
the  Resolutions  of  Congress,  October  14,  1774),  must  be  gov- 
erned by  the  law  of  the  commonwealth,  and  supported  by  its 
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own  people  out  of  their  separate  treasury. .  Our  system  con- 
demns as  well  the  regulation  of  the  aifairs  of  any  one  State  by 
all  the  States,  as  of  those  of  the  Union  by  any  one ;  and  alike 
condemns  the  support  of  all  by  any  one,  or  of  any  one  by  all. 
This  fundamental  distinction  is  found  in  the  rude  polity  of  our 
Teutonic  fathers,  transfixed  into  the  polity  of  the  Saxon  Com- 
monwealth, and,  after  centuries,  translated  to  this  virgin  soil, 
where  our  fathers  established,  as  axiomatic,  that  power  must 
be  wedded  to  right,  and  that  power  to  regulate  right,  must  be 
wielded  by  the  hand  which  holds  the  right,  or  liberty  must  die 
and  despotism  triumph.  The  whole  should  not  rule  the  part, 
the  part  must  not  rule  the  whole.  And  do  not  forget  that  this 
maxim  is  violated  as  well,  when  appropriation  of  money  is 
made  as  a  means  to  carry  out  an  ungranted  power,  as  when 
the  ungranted  power  is  usurped  by  independent  exercise.  The 
distinction  which  denies  to  Congress  a  power,  and  yet  allows 
money  appropriation  by  Congress  to  aid  the  denied  power,  is 
wholly  unsound  and  unworthy  of  the  importance  which  has 
been  attached  to  it.  Congress  by  money  cannot  execute  a 
power  it  cannot  exercise ;  for  thus  by  indirection  it  would 
usurp  an  undelegated  power. 

And  this  is  conclusively  shown  by  reference  to  what  I  may 
call  the  "Co-eflScient  clause'*  of  the  Constitution  (Const. 
U.  S.,  Art  I,  Sec.  8,  Clause  18),  whereby  Congress  has  power 
"  to  make  all  laws,  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers  **  (that  is,  the 
enumerated  powers  granted  to  Congress);  "and  all  other 
powers  vested  by  this  Constitution  in  the  Government  of  the 
United  States,  or  in  any  department  or  bflScer  thereof."  Any 
law  that  appropriates  money  or  lays  taxes  or  does  anything 
else  must  be  a  necessary  and  proper  means  to  execute  the 
powers  which  Congress  or  the  Government  or  some  department 
or  officer  thereof  may  exercise — not  those  which  neither  has 
authority  to  exercise.  The  power  to  pass  a  law  to  execute 
what  cannot  thus  be  exercised,  is  by  force  of  these  terms 
excluded,  and  by  presumption  denied.     And  it  is  proper  to 
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add  that  the  validity  of  these  maxims  is  not  due  merely  to  the 
peculiarities  of  our  political  system.  It  has  a  deeper  founda- 
tion— the  rock  on  which  the  foundation  of  our  Federal i^m  was 
based — the  bed-rock  of  moral  justice  and  of  essential  honesty. 
It  is  not  just  or  honest  to  take  what  is  not  our  own,  whether 
by  stealth,  robbery,  or  by  the  arts  of  practical  politics  No 
private  enterprise,  and  no  State,  can  use  the  mechanism  of  the 
Federal  or  State  Government  to  make  gain  for  itself  out  of  a 
treasury  filled  by  the  drainage  of  all  the  people.  For  this  I 
vouch  the  highest  judicial  authority. 

Chief  Justice  Marshall,  in  Fletcher  rj.  Peck  (6  Cranch,  135), 
said :  "  It  may  well  be  doubted  whether  the  nature  of  society 
and  of  government  does  not  prescribe  some  limits  to  legislative 
power ;  and,  if  any  be  prescribed,  where  are  they  to  he  found, 
if  the  property  of  an  individual,  fairly  and  honestly  acquired, 
can  be  seized  without  compensation  ?*'  Chief  Justice  Chase 
adds  :  "  And  if  the  property  of  an  individual  cannot  be  trans- 
ferred to  the  public,  how  much  less  to  an  individual?'*  (Legal 
Tender  Cases,  12  Wall.,  581.) 

"No  court,'*  said  the  late  eminent  Justice  Miller,  in  Loan 
Association  vs.  Topeka,  20  Wall.,  035,  '•  would  hesitate  to 
declare  void  a  statute  which  should  enact  that  the  homestead 
now  owned  by  A.  should  no  longer  be  his,  but  should  hence- 
forth be  the  property  of  B." 

"  Of  all  the  powers  conferred  upon  government,  that  of 
taxation  is  most  liable  to  abuse.  Given  a  purpose  or  object  for 
which  taxation  may  be  lawfully  used,  and  the  extent  of  its 
exercise  is  in  its  very  nature  unlimited."  And  then  follow 
these  weighty  words  of  masterful  thought :  ''To  lay  with  one 
hand  the  power  of  government  on  the  property  of  the  citizen, 
and  with  the  other  to  bestow  it  upon  favored  individuals,  to 
aid  private  enterprises  and  build  up  private  fortunes,  is  none 
the  less  a  robbery  because  it  is  done  under  the  forms  of  law 
and  is  called  taxation  !" 

Judge  Cooley,  in  his  Constitutional  Law,  page  58,  cites 
many  illustrative  cases  of  this :   A  tax  to  aid  persons  to  estab- 
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lisli  business  in  mnnufactures,  20  Wall.,  655,  tvpra  ;  to  loan 
out  to  sufferers  from  fire.  111  Mass.,  454 ;  to  supply  seed  and 
provisions  to  unfortunate  farmers,  14  Kan.,  418,  etc.,  etc. 

These  cases  were  decided  against  the  unliniitcd  reserved 
powers  of  tiie  States,  and  a  fortiori  are  applicable  in  principle 
to  the  limited  and  enumerated  powers  of  the  Federal 
Government. 

The  Fedenil  and  State  Constitutions,  based  on  the  germinal 
principle  found  in  Ma;:na  Charta,  all  lay  down,  that  private 
property  shall  not  be  tukcn  for  public  use,  except  on  just  com- 
pensation. This  guard  to  the  rights  of  the  man  against  gov- 
ernment is  an  institutional,  and  now  constitutional  muniment  of 
the  Anglo-American  race.  By  its  terms  it  involves  the  negation 
of  power  to  take  for  private  use  at  all,  a  fortiori,  without  com- 
pensation. And  all  appropriations  of  public  money,  drawn  by 
taxation  or  otherwise  from  the  private  property  of  the  people 
are  thus  prohibited,  when  made  for  any  man  or  class,  for  pri- 
vate enterprises  or  for  other  than  a  public  use. 

It  remains  for  me  to  call  attention  to  the  power  of  taxation^ 
and  its  constitutional  uses. 

Revenue,  as  a  means  to  the  ends  of  the  Federal  Government, 
was  originally  supplied  from  the  States.  Taxation,  as  a  means 
of  revenue  for  those  ends,  was  conferred  as  an  independent 
power  upon  Congress  by  the  Constitution  of  1781).  In  terms, 
it  was  conferred  for  the  declared  ol  ji^ct,  "'  to  pay  the  debts  and 
proviile  for  the  common  defence  and  general  welfare."  It 
would  seem  to  be  clear,  that  it  was  intended  simply  to  confer 
on  the  government  the  means  by  ti^xation  to  support  itselr 
and  execute  its  powers,  which  previously  it  could  only  do  by 
a  dependence  on  the  irresponsible  will  and  action  of  the  States. 

Like  all  powers  it  is  in  trust.  To  per.vert  it  to  other  pur- 
poses, is  an  abuse  of  trust;  as  to  divert  it  from  its  defined 
objects,  by  appropriation  to  other  objects,  is  a  violation  of 
duty,  as  I  have  endeavored  to  show. 

But  of  late,  especially,  it  has  been  used  by  indirection,  not 
to  raise  revenue  at  all,  but  as  a  destructive  weapon  against  the 
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object  taxed.  The  object  taxed  is  not  subjected  as  a  source 
of  revenue,  but  is  assailed  as  an  obnoxious  public  enemy,  to 
be  destroyed.  A  power  is  conferred  as  a  means  to  a  special 
end.  Can  it  be  used  for  a  purpose  not  within  the  scope  of 
the  Constitution,  but  to  destroy  by  its  indirect  use,  what 
directly  the  government  cannot  touch  ?  In  other  words,  can 
the  government  by  indirection  accomplish,  what  it  cannot  and 
is  forbidden  to  do  by  direct  action  ? 

This  science  of  indirection  has  begun  to  transcend  the 
boundary  between  the  delegated  powers  of  the  government 
and  the  reserved  powers  of  the  States.  The  beginning  is  a 
precedent,  which,  if  not  dis-established,  opens  the  way  for 
indefinite  invasion  by  the  Federal  Government  of  all  the 
employments,  industries,  enterprises  and  rights  of  citizens,  as 
they  have  been  reserved  by  the  Constitution  for  that 
"  immense  mass  of  legislation  '*  (Chief  Justice  Marshall's 
phrase  in  Gibbons  vs.  Ogden,  9  Wh.,  1)  which  belongs  exclu- 
sively to  the  States. 

Take  a  case.  One  makes  article  B,  another  article  0.  The 
State  allows  both.  The  Federal  Government  can  forbid 
neither,  nor  punish  either;  nor  allow  either,  if  the  State 
forbids.  License  Tax  Cases,  5  Wall.,  462.  Notably,  U.  S. 
V8  Dewitt,  9  Wall,  41.  Accord.  95  U.  S.,  465,  97  Id.,  601. 
No  case  has  ever  impugned  the  doctrine  thus  established, 
nem.  con.,  that  no  matters  or  things,  not,  under  the  Constitu- 
tion, subject  to  the  Federal  Power,  but  reserved  to  the  States, 
can  be  forbidden  or  punished  by  law  of  Congress,  but  may  be 
forbidden  or  punished  by  the  State,  and  only  by  the  State. 

The  case  of  Veazie  Bank  vs.  Fenno,  8  Wall.,  533,  has 
been  frequently  cited  to  the  contrary.  But  it  has  been  mis- 
apprehended. It  is  true,  that  Chief  Justice  Chase  held  that 
the  government  could  tax  the  circulation  of  a  State  Bank  as 
property,  and  that  the  fact  that  it  was  held  to  be  so  excessive 
as  to  destroy  the  object  of  the  tax  could  not  be  enquired  into 
by  the  judiciary,  and  for  reasons  already  adverted  to  by  me. 
But  he  held,  if  it  did  operate  to  destroy  by  indirection,  it  was 
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no  more  than  Congress  could  do  by  direct  act ;  that  is,  to  for- 
bid or  destroy  State  bank  currency.  He  conceded,  as  had 
been  settled  in  Lane  Co.  V8.  Oregon,  7  Wa^ll.,  73,  and  was 
afterwards  decided  in  11  Wall.,  113,  Day  vs.  Collector,  that  if 
the  tax  touched  an  organic  or  functional  power  or  right  of  a 
State,  it  would  be  null  and  void.  This  case  decided  that 
Congress  might  by  the  indirection  of  taxation  do  what  it  had 
direct  power  to  do ;  and  is  no  authority  for  the  claim  to  do  by 
indirection  what  it  has  not  direct  power  to  do.  The  case, 
therefore,  does  not  conflict,  but  accords,  with  the  doctrine  I 
have  stated. 

Now,  take  the  case  above  stated.  Can  the  government  lay 
such  a  tax  on  article  0  as  to  destroy  its  manufacture,  and 
thus  give  a  monopoly  to  the  producer  of  article  B?  The 
cases  I  have  cited  settle  that  Congress  cannot  do  this  by 
direct  action ;  can  it  do  so  by  the  indirection  of  taxation  ? 
If  it  can  do  so,  then  it  follows  that  it  may  attack  by  taxation 
to  their  destruction  any  and  all  industries,  enterprises  and 
employments  in  and  under  the  reserved  powers  of  the  States, 
and  thereby  build  up  rivals  within  the  same.  In  other  words, 
by  thi^  science  of  indirection,  the  reserved  domain  of  State 
authority  is  open  to  the  unobstructed  and  resistless  sweep  of 
the  Federal  power.     Can  this  be  so  ? 

The  member  in  charge  of  the  measure  says,  he  will  not 
allow  to  be  inserted  in  the  Act  an  avowal  of  its  real  object 
(which  is  to  forbid  the  manufacture  of  0  at  all),  but  under 
color  of  a  bill  for  revenue,  will  evade  the  judicial  inspection 
of  his  motive,  and  prevent  the  Court  from  declaring  the  tax 
void,  on  the  ground  that  no  revenue  results,  because  of  the 
excessive  tax.  In  view  of  the  duty  devolved  on  the  member 
by  reason  of  his  oath  to  which  I  have  already  referred,  how 
can  he  vote  to  do  what  he  knows  he  does  for  an  unconstitu- 
tional object,  because  he  has  fraudulently  contrived  that  the 
judge,  from  whom  he  conceals  that  object,  shall  not  see  the 
truth  he  suppresses,  and  can  only  see  the  falsehood  he  sug- 
gests? If  that  be  American  statesmanship,  God  save  the 
Commonwealth ! 
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The  act  is  unconstitutional,  though  it  cannot  be  judicially 
80  declared.  It  is  the  la\v-uiakcr\s  duty,  knowing  his  own 
motive,  wliich  makes  the  act  voitl  (alta  mente  repo8tum)y  and 
for  whicli,  if  known,  the  Court  would  declare  it  void,  to  vote 
against  it.  He  cannot  justify  liis  vote  to  validate  a  con- 
sciously void  act  by  making  it  impossible  for  a  Court  to  annul 
it.  His  device  adds  frautl  to  falsehood,  fraud  on  the  judicial 
power  to  screen  his  own  treachery  to  the  Constitution.  It  is 
an  unconstitutional  act  validated  by  his  flagrant  fraud. 

But  take  a;xiin  Chief  Justice  Marshall's  canon.  When  is 
taxation,  as  a  means,  constitutional  ?  Only  when  the  end  is 
legitimate,  and  "  within  the  scope  of  the  Constitution.**  Is  the 
destruction  of  0  within  the  scope  of  the  constitutional  powers 
of  the  government?  Clearly  nf»t,  as  has  been  shown.  Then 
how  can  any  means,  though  technically  conferre<l  upon  Con- 
gress, be  constitutional,  which  are  used  to  attain  that  uncon- 
stitutional result? 

In  the  history  of  this  new  philosophy  of  indirection,  I  find 
one  name,  which  is  apparently  opposed  to  my  view  ;  and  that 
is  a  name  which  merits  and  has  my  [)rofound  respect  for  his  pri- 
vate virtues,  and  for  the  legal  learning  and  ability  with  which  as 
author  and  judge  he  has  illustrated  our  judicial  literature. 
Judge  Cooley  has  ventured  to  maintain,  in  the  face  of  his  own 
well-considered  book  on  Constitutional  Law  (-ee  pages  67  to 
GO),  that  Congress  may  destroy  lotteries  by  the  use  of  the  tax 
power.  It  is  with  great  deference  to  the  ability  of  his  article 
in  the  Atlantic  Monthly^  of  April,  1892,  that  I  prefer  to  fall 
back  upon  the  original  views  of  the  author,  as  a  satisfactory 
answer  to  his  literary  contiibution  to  that  magazine. 

The  decision  in  the  Postal  Lottery  case,  in  re  Rapier,  143 
U.  S.,  110,  does  not  affect  the  question.  It  was  decided  on 
the  ground  that  the  government  has  full  power  to  dcrermine 
what  it  will  carry  as  mail  matter,  and  to  exclude  what  for  any 
caus'i  it  thinks  proper  not  to  carry.  With  great  deference, 
this  case  may  be  open  to  criticism  ;   but  it  does  not  decide  that 
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the  government  may  use  its  tax  power  or  its  postal  power  to 
destroy  lottery  literature  or  forbid  its  circulation. 

On  the  contrary,  that  and  Jackson's  casej  96  U.  S.,  727, 
by  their  reasoning  establish  the  doctrine  that  the  limitations 
of  the  Constitution  must  not  be  transcended,  even  by  the 
exclusive  postal  discretion  asserted  for  Congress,  as  the  mail 
carrier,  in  deciding  what  it  will  or  will  not  carry. 

The  infinite  danger  of  this  science  of  indirection  is  very 
obvious.  Paternalism  extends  its  domain  under  this  expan- 
sive philosophy  indefinitely.  All  which  is  obnoxious  to  any 
favored  rival  may  be  destroyed,  and  every  favorite  may  be 
aided  by  the  exclusion  of  competitors  in  the  race  for  success. 
If  by  the  destructive  weapon  of  taxation,  lotteries  may  be 
exterminated,  why  not  stock  brokers  ?  If  anti-option  may  be 
forbidden,  why  not  the  Grange  or  the  Trades-Union?  If 
state  banks,  why  not  insurance  and  all  other  lawful  compa» 
nies  ?  If  oleomargarine  may  be  taxed  to  death,  why  not  the 
income  of  the  billionaire  by  a  confiscating  income  tax  ?  If 
sugar  may  be  bountied,  why  not  every  industry  in  the  land  ? 
If  tobacco  may  be  burdened  with  oppressive  tax,  because  dele- 
terious,why  not  rye  and  barley,which,  in  foaming  and  sparkling 
waves,  desolate  the  land  with  intemperance,,  pauperism  and 
wretchedness?  What  is  not  within  the  range  of  this  destruct- 
ive agency  of  indirection,  in  private  business  or  in  enterprise, 
or  in  the  habits  and  customs  of  home  life  ?  The  opinions  of 
court  and  of  dissent  in  Powell  vs,  Pennsylvania^  127  U.  S.,. 
678,  are  very  instructive  on  this  point. 

Thus  it  is  seen  that  Patriarcha  or  democratic  Paternalism, 
invites  contending  rivals,  w^ith  hands  full  of  bribes,  to  corrupt 
the  ballot  in  order  to  gain  power,  so  that  by  direct  appropria- 
tions it  may  feed  the  petted  parasites  of  the  paternal  house- 
hold, by  draining  the  life-blood  from  rivals,  made  victims  for 
the  benefit  of  victors ;  or  so  that  through  the  indirection  of 
taxation  as  a  destroyer,  rivalry  being  suppressed,  monopoly 
without  competition  may  reign  supreme,  in  a  land  of  equal 
rights,  and  under  a  Constitution  ^^  ordained  to  establish  justice, 
16 
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and  secure  the  blessings  of  liberty  to  ourselves  and  our  pos- 
terity." 

Indirection,  through  these  functions  of  appropriation  and 
taxation,  threatens,  like  a  maelstrom,  to  engulf  all  powers  of 
State  and  all  rights  of  individual  men  in  the  despotism  of  a 
Paternal  Centralism ! 

I  had  intended  to  indicate  a  dangerous  disturbance  in  the 
balances  of  our  system,  from  the  influence  of  the  treaty-making 
power  in  its  invasion  of  the  concurrent  power  of  the  two  houses 
in  matters  of  commerce,  immigration  and  revenue,  a  most 
important  theme.  Besides  this,  other  subjects  of  deep  import 
in  the  same  general  direction  might  be  discussed.  Your 
patience,  so  well  tested  already,  makes  me  forbear  any  further 
considerations. 

What  I  have  ventured  to  present  to  your  attention  has  been 
treated  with  scrupulous  care  to  avoid  all  partisan  controversy, 
and  to  furnish  for  your  patriotic  thought,  views  of  the  true 
nature  of  our  splendid  system  of  Federated  States,  and  of 
the  dangers  which  environ  it.  In  its  true  meaning,  under 
just,  fair  and  liberal  construction,  avoiding  the  constricted  as 
well  as  the  latitudinarian  processes  of  the  older  schools  of 
interpretation,  I  believe  the  Federal  Constitution,  as  a  bundle 
of  institutional  principles,  conserved  under  a  wonderfully  con- 
structed government,  and  as  a  supreme  law  of  an  **  inde- 
structible Union  composed  of  indestructible  States,'*  to  be  the 
best  hope  for  the  welfare  and  elevation  of  our  people,  and  the 
best  model  and  example  for  the  friends  of  liberty  in  the  world. 
But,  as  I  sincerely  believe,  if  the  dangers  I  have  indicated  be 
not  averted,  and  the  seeds  of  decay  and  corruption  in  our 
polity  be  not  exterminated,  the  trend  of  our  system  of  limited 
government  for  free,  self-reliant,  independent  men,  in  that 
Anglo- American  vigor,  that  asks  no  aid  from  government  and 
will  not  submit  to  its  tyranny,  is  towards  that  Patriarcha,  that 
Paternal  Democracy,  under  which  despotism  will  govern  with 
absolute  sway  over  a  race  of  dependent  parasites,  who  support 
its  authority  for  the  bounty  they  can  obtain  at  the  expense  of 
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the  mass  of  unfavored  victims  of  its  misrule.  Such  a  system 
may  be  beyond  the  reach  of  disunion,  for  it  will  be  a  strong 
government,  because  over  a  people  weak  and  emasculated  by 
corruption.  But,  though  indissoluble,  it  will  bring  decay  of 
manhood  and  patriotism  and  give  office  to  courtiers  and  place- 
men, who  will  barter  constitutional  right  for  wealth,  and  buy 
freemen  to  perpetuate  a  dynasty.  It  may  not  be  dissolved, 
but  it  may  rot  down  by  corruption.  Once  established,  Consti- 
.  tutional  Law  as  a  branch  of  jurisprudence  will  be  extinct,  and 
the  Constitution  will  become  only  the  will  of  the  Patriarcha. 
Quodprincipi  (aut  patriarchce)  placuit,  legia  habet  vigor  em. 

In  such  a  condition  of  affairs  as  confronts  us,  when  Pater- 
nalism offers  to  furnish  anything  to  its  offspring  which  igno- 
rance or  caprice  or  greed  may  demand,  parties  in  their  zeal  to 
win  power  play  upon  the  popular  unrest,  the  result  of  mis- 
fortune, disaster  or  bad  legislation,  to  suggest  panaceas  for 
the  diseases  of  the  body  politic.  The  press  teems  with  the 
proclamation  of  these  medicines  for  a  sick  country.  Believe 
me,  most  of  these  will  bring  no  cure;  but  many  will  breed  the 
worst  disease  which  can  come,  that  organic  malady  which 
destroys  the  Constitution  itself!  For  that  there  is  no  cure ! 
Better  throw  physic  to  the  dogs.  Purge  the  patient  of  the 
poison  with  which  quacks  have  filled  him.  Give  room  to  the 
vis  medicatrix  naturce.  The  young  Hercules  will  recover 
if  left  free  from  the  paternal  doctors,  to  work  out  his  cure  by 
his  own  self-reliant  efforts  and  his  invincible  energy.  Unbind 
his  limbs  ;  nurse  him  no  longer ;  let  him  walk,  leap  and  run 
his  career  of  immortal  and  God-ordained  destiny,  for  his  own 
glory  and  for  the  advancement  and  elevation  of  the  human 
race. 

The  evils  which  infest  and  menace  our  country  in  the  close 
of  this  dying  century  will  be  crushed  by  the  free  and  unbound 
and  independent  manhood  of  the  American  people,  unhelped 
and  unhindered  by  the  paternal  care  of  their  governments. 
This  must  be  done  or  liberty  will  perish.  It  shall  not  perish ! 
This  work  shall  be  done  and  the  supreme  law  of  the  land  shall 
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regain  its  paramount  title.  Amid  the  storms  which  threaten 
US,  amid  the  wrecks  upon  the  world's  political  sea,  this  and  this> 
only  is  onr  tabula  in  naufragio  ;  oar  Ship  of  State,  the  Con- 
stitution of  this  Union  of  free  American  Commonwealths. 

Brother  lawyers  of  America !  In  all  ages,  our  profession 
has  furnished  the  trained  and  skilled  champions  of  right  and 
justice,  of  liberty  and  law.  Don  your  armor.  Set  knightly 
lance  in  rest.  Demagogues  deride  and  would  discard  you: 
The  schemes  of  Paternalism  allot  you  only,  disinherison.  Be 
it  so.  On  our  burnished  shield  is  the  motto :  No  favorites,  no 
victims,  the  equal  rights  of  each  man  to  achieve  his  unhelped 
and  unhindered  destiny  by  brave  and  self-reliant  manhood! 
Though  a  disinherited  knight,  the  American  Bar  enters  the 
lists  as  the  champion  of  Institutional  liberty  under  Constitu- 
tional guaranty.  We  boldly  strike  the  shield  of  the  proud 
Templar  of  misrule,  and  challenge  his  power.  We  will  not, 
cannot,  must  not,  fail.  The  Constitution  in  its  integrity  must 
be  restored ;  political  heresies  must  be  exorcised,  and  our  free 
institutions  must  be  perpetuated. 
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RIGHTS  AND  PRIVATE  PROPERTY. 


BY 


JOHN  W.   GARY, 

OF  CHICAGO.  ILLINOIS. 

In  order  properly  to  analyze  and  consider  the  limitations  of 
legislative  power,  it  is  necessary  that  we  have  a  clear  concep- 
tion and, understanding  of  the  grant  and  extent  of  that  power. 
While  there  is  no  diflFerence  of  opinion  as  to  the  source  or 
origin  of  this  grant,  there  is  as  to  its  extent.  It  is  the  favorite 
doctrine  of  many,  and  perhaps  of  the  majority,  of  our  people 
that  [legislative  power  in  this  country  is  co-extensive  with  the 
power  of  the  British  Parliament,  except  as  limited  by  our 
Constitutions.  This  view  is  entertained  by  many  of  the  pro- 
fession, and  has  been  sanctioned  by  some  of  our  most  eminent 
judges. 

Chief  Justice  Redfield,  on  this  subject,  says  t  "  That  the 
American  Legislatures  have  the  same  unlimited  powers  in 
regard  to  legislation  which  resides  in  the  British  Parliament, 
except  where  they  are  restrained  by  written  Constitutions." 
(Thorpe  V9.  Rutland  R.  R.  Co.,  27  Vt.,  142.) 

This  view,  however,  is  not  universally  accepted.  That  we 
may  have  a  proper  comprehension  and  understanding  of  the 
subject,  it  is  well  briefly  to  inquire  as  to  the  source  and  origin 
of  the  legislative  power  as  possessed  by  Parliament,  and  of  the 
grant  of  it  to  the  several  States  of  the  Union.  To  intelli- 
gently discuss  it,  in  the  line  of  thought  which  it  is  proposed 
to  pursue,  it  is  appropriate  to  examine  briefly  the  nature  of 
our  government,  its  origin  and  source,  as  well  as  of  the  power 
vested  in  the  British  Parliament.  With  us  the  people  are  the 
source  of  all  power,  the  sovereigns  of  the  country,  and  in  the 
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people  of  the  States,  and  the  nation  the  jus  summi  imperii, 
the  absolute  right  to  govern,  resides.  In  this  respect,  we  diflFer 
entirely  from  the  government  of  England,  and  of  most  Euro- 
pean countries.  In  England,  the  supreme  power,  the  right 
to  govern  and  control,  was  originally,  to  some  extent,  in  the 
Anglo-Saxon  people ;  but  after  the  conquest  this  power  was 
vested  solely  in  the  crown.  The  divine  right  of  kings  to  rule 
and  govern  coulfJ  not  there  Jbe  questioned  after  the  battle  of 
Hastings,  and  the  powers  of  the  crown  were  practically 
unlimited.  The  people  had  no  inherent  unalienable  rights  of 
which  the  crown  at  its  pleasure  could  not  deprive  them.  The 
government  or  crown  was  not  only  the  possessor  of  all  power^ 
but  was  itself  the  reservoir  of  all  rights  and  privilegcip,  which, 
under  our  system  of  government,  belong  to  the  people.  This 
power  of  government,  substantially  vested  in  the  crown,  was, 
in  the  progress  of  civilization,  little  by  little  wrested  from  it 
and  conferred  upon  the  barons  and  feudal  lords,  and  finally 
tipon  Parliament.  The  most  noted  of  these  transactions  was 
that  of  the  Barons  at  Runnymede,  by  which  King  John  was 
compelled  to  make  the  grant  of  Magna  Charta.  Subsequently, 
by  the  rebellion,  in  which  one  king  was  deposed  and  exe- 
cuted, the  powers  of  the  crown  were  largely  transferred  to  the 
Parliament,  and  there  continued,  after  the  restoration,  and 
finally  the  revolution  and  the  adoption  of  the  Bill  of  Rights, 
all  of  which  in  their  general  nature  were  grants  by  the  crown, 
in  most  cases  wrested  from  it,  of  governmental  power,  which 
was  finally  conferred  upon  Parliament,  rather  than  directly 
upon  the  people,  whereby  Parliament  became  the  supreme  and 
absolute  sovereign,  possessed  of  all  power  and  the  right  to 
govern. 

Of  it.  Sir  Edward  Coke  says :  "  The  power  and  jurisdiction 
of  Parliament  is  so  transcendent  and  absolute  that  it  cannot 
be  confined,  either  for  persons  or  cause,  within  any  bounds. 
And  of  this  high  court  it  may  truly  be  said :  Si  antiquitatem 
species,  est  vetustissima  ;  si  dignitatem^  est  honoratissima  ;  si 
jurisdictionem,  est  capacissima.    It  hath  sovereign  and  uncon- 
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trolled  authority  in  the  making,  confirming,  enlarging,  restrain- 
ing, abrogating,  repealing,  reviving  and  expounding  of  laws, 
concerning  matters  of  all  possible  denominations,  ecclesiasti- 
cal, or  temporal,  civil,  military,  marine  or  criminal ;  this  being 
the  place  where  that  absolute  despotic  power,  which  must  in 
all  governments  reside  somewhere,  is  instrusted  by  the  consti- 
tution of  these  kingdoms.  All  mischiefs  and  grievances, 
operations  and  remedies  that  transcend  the  ordinary  course  of 
the  laws  are  within  the  reach  of  this  extraordinary  tribunal. 
It  can  regulate  or  new-model  the  succession  to  the  crown,  as 
was  done  in  the  reign  of  Henry  VIII  and  William  III.  It 
can  alter  the  established  religion  of  the  land,  as  was  done  in 
a  variety  of  instances  in  the  reign  of  King  Henry  VIII  and 
his  three  children.  It  can  change  and  create  afresh  even  the 
constitution  of  the  kingdom  and  of  Parliaments  themselves,  as 
was  done  by  the  act  of  union  and  the  several  statutes  for  tri- 
ennial and  septennial  elections.  It  can,  in  ^hort,  do  every- 
thing that  is  not  naturally  impossible;  and  therefore,  some 
have  not  scrupled  to  call  its  power  by  a  figure,  rather  too  bold, 
the  omnipotence  of  Parliament.  True  it  is  that  what  the 
Parliament  doth  no  authority  upon  earth  can  undo ;  so  that  it 
is  a  matter  most  essential  to  the  liberties  of  this  kingdom  that 
such  members  be  delegated  to  this  important  trust  as  are  most 
eminent  for  their  probity,  their  fortitude  and  their  knowledge ; 
for  it  was  a  known  apothegm  of  the  great  Lord  Treasurer 
Burleigh  that  England  could  never  be  ruined  but  by  a  Parlia- 
ment ;  and  as  Sir  Matthew  Hale  observes :  '  This  being  the 
highest  and  greatest  court,  over  which  none  other  can  have 
jurisdiction  in  the  kingdom,  if  by  any  means  a  misgovemment 
should  fall  upon  it,  the  subjects  of  this  kingdom  are  left  with- 
out all  manner  of  remedy.'  " 

This  definition  and  description  of  the  power  and  jurisdiction 
of  Parliament  is  very  comprehensive  and  forcible,  and  shows 
that  it  was  possessed  of  all  governmental  power  of  every  kind 
and  description ;  that  it  had  succeeded  to  the  autocratic  and 
uncontrolled  power  in    government  of  the  kings  of  England, 
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which  was  acquired  by  them,  by  the  conquest  of  William  of 
Normandy  over  the  people  of  England,  and  their  subjection 
to  his  power,  and  which  he  and  his  successors  for  centuries 
thereafter  maintained  as  absolute  rulers,  and  which,  in  the 
progress  of  events  and  the  evolution  of  the  country,  finally 
devolved  upon  Parliament  with  all  its  attributes.  It  was  not 
a  power  granted  by  the  people,  but  wrested  from  them  by 
conquest  and  held  by  a  strong  hand,  unlimited  and  subject  to 
no  human  control. 

Let  us  carefully  inquire  whether  any  such  power  or  any- 
thing in  its  semblance  has  been  conferred  upon  any  branch  or 
department  of  the  government  of  these  States.  The  more 
effectually  to  determine  this  question,  we  will  for  a  moment 
consider  their  history. 

The  source  and  origin  of  government  as  it  exists  in  this 
country  was  very  different.  The  colonial  governments  as 
they  existed  in  1776  were  formed  by  the  people  of  the  several 
colonies  under  charters  made  by  the  king  or  grants  of  Parlia- 
ment, and  possessed  more  or  less  power  of  government  accord- 
ing to  the  several  charters  and  grants,  but  all  subject  to  the 
crown  or  Parliament  of  the  mother  country,  which  assumed  to 
exercise  control  and  authority  over  said  governments  and  the 
people  of  the  colonies.  In  attempting  to  exercise  and  enforce 
this  control  disputes  arose  which  led  to  hostilities.  It  is  no 
longer  of  consequence  to  inquire  into  the  nature  of  those  dis- 
putes, or  of  the  rights  guaranteed  to  the  colonial  governments 
under  said  charters  or  grants,  for  on  the  4th  of  July,  1776, 
the  people  of  the  colonies,  through  their  representatives  in  the 
Continental  Congress,  in  the  exercise  of  their  sovereign  power, 
made  and  adopted  the  Declaration  of  Independence,  forever 
renouncing  allegiance  and  obedience  to  the  British  Crown  and 
government,  and  declaring  that  said  colonies  were  free  and 
independent  States.  In  that  instrument,  the  cardinal  doctrines 
of  constitutional  liberty  and  the  foundation  of  all  just  govern- 
ments were  set  forth  in  these  eloquent  and  memorable  words : 
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**  We  hold  these  truths  to  be  self-evident,  that  all  men  are 
created  equal,  that  they  are  endowed  by  their  Creator  with 
certain  inalienable  rights,  that  among  these  are  life,  liberty 
and  the  pursuit  of  happiness.  That  to  secure  these  rights, 
governments  are  instituted  among  men,  deriving  their  just 
powers  from  the  consent  of  the  governed.  That  whenever 
any  form  of  government  becomes  destructive  of  these  ends,  it  is 
the  right  of  the  people  to  alter  or  to  abolish  it,  and  to  insti- 
tute new  government,  laying  its  foundation  on  such  principles, 
and  organizing  its  powers  in  such  form  as  to  them  shall  seem 
most  likely  to  effect  their  safety  and  happiness/* 

This  declaration  was  adopted  by  the  people's  representa- 
tives, in  Continental  Congress  assembled,  by  the  people  of  all 
the  States,  by  their  spontaneous  action,  and  by  their  heroic, 
patriotic  and  faithful  support  of  the  War  of  the  Revolution, 
until  its  triumphant  establishment. 

It  was  the  first  great  charter  of  American  freedom  and  lib- 
erty. It  asserted  the  natural  and  unalienable  rights  and  privi- 
leges of  man,  and  the  right  of  the  people  to  make,  alter  and 
abolish  governments,  and  declared  the  great  fundamental  and 
constitutional  principle  upon  which  all  government  in  America 
must  be  based  the  will  of  the  people. 

It  was  the  act  of  a  united  people,  constituting  a  new  nation, 
based  upon  their  God-given  rights,  disregarding  all  other  powers 
of  government.  It  is  the  first  and  greatest  of  all  our  con- 
stitutional enactments,  the  foundation  of  the  present  system 
of  constitutional  governments,  afterwards  organized  and  set 
up  by  the  people,  and  whatever  in  our  then  colonial  govern- 
ment was  repugnant  to  it  was  thereby  abolished  and  annulled. 

It  is  true  that  many  people  and  some  courts  have  held  that 
this  great  charter  of  freedom  by  which  a  nation  was  born,  is 
no  part  of  the  Constitution  of  the  country.  If  it  is  meant  by 
this  that  it  is  not  a  part  of  the  Constitution  of  the  several 
states  technically  so-called,  it  may  be  admitted  true  ;  but  if  it 
is  meant  that  it  is  not  a  part  of  the  constitutional  system  of  our 
government,  of  the  guaranties  of  the  freedom  of  our  people. 
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and  in  fact  the  foundation  upon  which  all  our  constitutions  are 
based,  it  is  denied. 

It  was  not  until  the  promulgation  of  the  Declaration  of 
Independence  and  its  successful  maintenance  that  the  right  of 
the  people  to  govern  or  to  alter,  amend  or  annul  governments 
was  established.  Not  until  then  was  it  admitted  that  the 
people  of  the  country  had  the  right  to  make  a  Constitution 
and  organize  a  government,  Such  powers  had  theretofore 
been  exerised  only  by  the  Grown  or  the  Imperial  Parliament, 
and  we  are  not  to  suppose  that  it  was  the  intention  of  the  con- 
vention that  framed  it,  to  establish  a  Constitution  as  the 
supreme  law  of  the  land,  which  would  annul  or  set  aside  the 
great  charter  of  rights  that  had  been  adopted  by  the  united 
people  under  which  their  action  in  forming  constitutions  was 
taken.  That  it  has  always  been  considered  and  treated  as 
an  essential  part  of  our  system  of  free  government  is  evi- 
denced by  the  fact  that  in  all  of  the  compilations  of  our  codes 
and  statutes  it  has  ever  had  its  place  as  the  first  and  most 
important  of  all  the  documents  of  the  constitutional  govern- 
ment, and  for  any  court  at  this  day  to  attempt  to  annul  or 
disregard  the  great  principles  therein  announced,  because  not 
written  into  our  so-called  Constitution  would  shock  the  sensi- 
bilities of  every  student  of  free  constitutional  government.  The 
publication  of  our  system  of  government  with  the  Declaration  of 
Independence  left  out,  "  would  strongly  resemble  the  play  of 
Hamlet  with  the  part  of  Hamlet  omitted.** 

By  this  declaration  and  its  maintenance  the  people  became 
possessed  of  all  power  and  of  the  right  to  govern.  The 
supreme  power  of  government  as  it  had  existed  in  the  Parlia- 
ment of  Great  Britain  was  thereby  transferred  to  the  people 
of  the  States  with  as  full  power  and  authority  to  govern  in  this 
country  as  was  possessed  by  Parliament  in  England.  This 
new  power,  the  people  in  the  exercise  of  their  sovereign,  prerog- 
ative rights  formed  our  governments,  made  our  Constitutions, 
and  by  them  conferred  upon  the  several  legislatures  of  the 
State,  the  power  of  legislation,  which  they  have  since  possessed. 
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Our  State  governments,  therefore,  are  creations  of  the  people 
of  the  several  States,  possessed  only  of  such  powers  of  govern- 
ment as  the  people  have  conferred  upon  them.  The  extent  of 
such  grants  of  power,  by  the  people  to  the  governments  so 
formed,  where  not  specifically  defined,  must  be  determined 
with  proper  consideration  of  the  circumstances  by  construc- 
tion. In  construing  and  determining  the  extent  of  the  powers 
so  conferred,  it  should  be  assumed  that  only  such  powers  have 
been  granted  by  the  people  as  are  necessary  to  be  possessed 
by  the  government  for  its  legitimate  purposes,  and  that  the 
private  rights  of  individuals,  not  necessary  or  required  for 
the  proper  administration  of  the  government  were  not  granted 
by  the  people,  or  surrendered  to  the  public,  and  cannot  be 
infringed  or  encroached  upon  by  any  department  thereof. 
The  State  Constitutions  granted  the  legislative  power  of  the 
State  to  the  several  legislatures,  subject  to  such  limitations  as 
are  contained  therein  and  in  the  Federal  Constitution.  They 
provide  that  the  legislative  power  of  the  State  is  conferred 
upon  or  vested  in  the  legislature  or  general  assembly,  consist- 
ing of  a  Senate  and  House  of  Representatives  or  Assembly. 
There  is  no  attempt  in  any  of  the  State  Constitutions  to 
specify  or  define  the  powers  and  duties  of  the  legislature. 
Only  the  legislative  power  is  conferred,  but  subject  to  such 
important  limitations  of  this  power,  express  or  implied,  as  are 
found  therein  in  the  bills  of  right  and  other  provisions  of  the 
Constitution. 

No  general  statement  or  enumeration  of  its  powers  can  be 
found  in  any  of  them,  nor  was  any  such  statement  possible 
in  the  nature  of  things.  The  executive  power  is  conferred 
upon  the  executive ;  the  judicial  power,  upon  the-judiciary ; 
which  grants  operate  as  implied  limitations  of  the  legislative 
power,  and  prohibit  it  from  exercising  such  powers  and  func- 
tions. 

From  this  statement,  the  most  that  can  be  said  is,  that  the 
power  of  the  people,  in  its  sovereign  governmental  capacity,  is 
the  same  as  the  power  of  Parliament  in  Britain.     Each  have 
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the  supreme  right  to  govern.  It  is  manifest  that  all  the  gov- 
ernmental power  of  the  people  is  not*  conferred  even  on  all  the 
branches  of  the  government  established  by  the  constitution ; 
only  such  powers  as  are  therein  granted  are  so  conferred. 
The  residue  of  power  remains  in  the  people.  The  legislative 
power  only,  and  that  with  many  restraints,  is  conferred  upon 
the  Legislature. 

Judge  Cooley  says : 

^'  It  is  natural  that  we  should  incline  to  measure  the  power 
of  the  legislative  department  in  America  by  the  power  of  the 
like  department  in  Britain,  and  to  concede  without  reflection 
that  whatever  the  Legislature  of  the  country  from  which  we 
derive  our  laws  can  do  may  also  be  done  by  the  department 
created  for  the  exercise  of  legislative  authority  in  this  country." 

And  in  this  connection,  after  quoting  the  authority  of 
Parliament,  as  given  above  in  the  language  of  Sir  Edward 
Coke,  he  says : 

''The  strong  language  in  which  the  complete  jurisdiction  of 
Praliament  is  here  described  is  certainly  inapplicable  to  any 
authority  in  the  American  States,  unless  it  be  to  the  people  of 
the  States  when  met  in  their  primary  capacity  for  the  forma- 
tion of  their  fundamental  law  ;  and  even  then  there  rests 
upon  them  the  restraints  of  the  Constitution  of  the  United 
States." 

For  the  purposes  of  society  and  government,  individuals, 
surrender  a  portion  of  their  natural  rights  to  the  public,  in 
consideration  of  the  protection  which  they  are  to  receive  from 
the  government.  This  surrender,  by  common  consent  of  all, 
only  extends  to  such  rights  as  it  is  necessary  for  the  govern- 
ment to  possess  in  order,  that  by  the  combination  of  all,  they 
may  be  enabled  to  protect  the  whole  people.  It  is  only  the 
rights  so  surrendered  by  the  individual  that  can  be  conferred 
upon  the  government.  It  includes  all  the  rights  necessary  for 
that  purpose,  but  no  more.  All  legislative  power  properly 
pretaining  to  a  free  constitutional  government,  except  as  lim- 
ited by  the  Federal  and  State  Constitutions,  was  no  doubt  con- 
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ferred  by  the  people  upon  the  Legislature ;  but  it  is  denied  that 
this  would  confer  upon  them  the  right  to  legislate  upon  all 
subjects,  except  as  above  limited,  heretofore  within  thejuris-* 
diction  of  the  British  Parliament.  To  hold  that  one  branch 
of  the  government  possesses  powers,  except  as  specially  lim- 
ited by  the  Constitution,  co-extensive  with  the  British  Parlia- 
ment, whose  power  ofgovernment  is  sovereign  and  omnipotent, 
seems  unwarranted  and  dangerous  to  our  liberty.  There  is  no 
power  or  tribunal  authorized  to  question  the  action  of  Parlia- 
ment, and  whether  or  not  its  action  in  a  particular  case  is 
within  or  without  its  proper  jurisdiction,  we  have  no  means  of 
determining ;  and  to  adopt  it  as  the  exemplar  for  our  State  Legis- 
latures, and  follow  its  precedents,  would  be  to  say  that  they 
are  unlimited  in  their  power  of  legislation,  except  as  provided 
in  the  Constitution.  The  British  Parliament  has  no  limit  on 
any  subject. 

The  so-called  English  Constitution  regards  Parliament  as 
omnipotent,  and  everything  done  by  it  is  legal.  Much  of  its 
legislation  in  former  years  was  in  entire  disregard  of  the 
unalienable  rights  of  man,  as  we  understand  them,  and  the 
principles  and  spirit  of  a  free  constitutional  government ;  hostile 
to  individual  right  and  a  free  and  independent  people.  The 
claim  that  our  people  ever  conferred  any  such  unlimited  power 
upon  our  governments  or  that  it  pertains  to  th^  legislative 
department  of  our  States,  is  unwarranted, .  and  to  grant  it 
would  be  a  dangerous  assumption  of  power,  in  conflict 
with  tlic  rights  of  man  and  the  principles  of  free  constitutional 
government. 

The  extent  of  the  legislative  power  of  the  States,  and  whether 
it  extends  to  the  passage  of  laws  opposed  to  natural  justice  and 
equity,  engaged  the  attention  of  our  courts  at  an  early  day, 
and  was  much  discussed  in  several  important  cases  and  many 
eminent  judges  denied  that  any  such  power  could  be  exercised 
by  the  Legislature. 

Judge  Chase  expresses  himself  as  follows : 

^^  I  cannot  subscribe  to  the  omnipotence  of  the  State  Legis- 
lature or  that  it  is  absolute  and  without  control,  although  its 
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authority  should  not  be  expressly  restrained  by  the  Constitu- 
tion or  fundamental  law  of  the  State.  The  people  of  the 
United  States  erected  their  Constitutions  or  forms  of  govern- 
ment to  establish  justice,  to  promote  the  general  welfare,  to 
secure  the  blessings  of  liberty,  and  to  protect  their  persons 
add  property  from  violence.  The  purposes  for  which  we  enter 
into  society  will  determine  the  nature  and  terms  of  the  social 
compact ;  and  as  they  are  the  the  foundation  of  the  legislative 
power,  they  will  decide  what  are  the  proper  objects  of  it." 
(Calder  vs.  Bull,  3  Dall.,  386.) 
*  Mr.  Justice  Story,  in  speaking  upon  this  subject,  says : 

"  That  government  can  scarcely  be  deemed  to  be  free  where 
the  rights  of  property  are  left  solely  dependent  upon  the  will 
of  a  legislative  body  without  any  restraints.  The  fundamental 
maxims  of  a  free  government  seem  to  require  that  the  rights 
of  personal  liberty  and  private  property  should  be  held  sacred. 
At  least,  no  court  of  justice  in  this  country  would  be  war- 
ranted in  assuming  that  the  power  to  violate  and  disregard 
them — a  power  too  repugnant  to  the  common  principles  of  jus- 
tice and  civil  liberty — lurked  under  any  general  grant  of  leg- 
islative authority,  or  ought  to  be  implied  from  any  general 
expressions  of  the  will  of  the  people.  The  people  ought  not  to 
be  presumed  to  part  with  rights  so  vital  to  their  security  and 
well-being  without  very  strong  and  direct  expressions  of  such 
an  intention."     (Wilkinson  va,  Leland,  2  Peters,  657.) 

Judge  Bronson  says: 

"  Under  our  form  of  government,  the  Legislature  is  not 
supreme;  it  is  only  one  of  the  organs  of  that  absolute  sover- 
eignty which  resides  in  the  whole  body  of  the  people.  Like 
other  departments  of  the  government,  it  can  only  exercise 
such  powers  as  have  been  delegated  to  it ;  and  when  it  steps 
beyond  that  boundary,  its  acts,  like  those  of  the  most  humble 
magistrate  in  the  State  who  transcends  his  jurisdiction,  are 
utterly  void.  Where,  then,  shall  we  find  a  delegation  of 
power  to  the  Legislature  to  take  the  property  of  A,  and  give 
it  to  B,  either  with  or   without   compensation?     Only  one 
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clause  of  the  Constitution  can  be  cited  in  support  of  the  power, 
and  that  is  the  first  Section  of  the  first  Article,  where  the 
people  have  declared  that  the  legislative  power  of  this  State 
shall  be  vested  in  a  senate  and  assembly.  It  is  readily 
admitted  that  the  two  houses,  sfubject  only  to  the  qualified 
negative  of  the  governor,  possess  all  the  legislative  power  of 
this  State,  but  the  question  immediately  presents  itself,  what 
is  the  legislative  power,  and  how  far  does  it  extend  ?  Does  it 
reach  the  life,  liberty  or  property  of  a  citizen  who  is  not 
charged  with  a  transgression  of  the  laws,  and  when  the  sacri- 
fice is  not  demanded  by  a  just  regard  for  the  public  welfare." 
(Taylor  vs.  Porter,  4  Hill,  144.) 

It  has  been  often  held  that,  in  a  free  constitutional  system 
of  government,  there  are  many  questions  not  technically  cov- 
vered  by  any  clauses  of  the  State  or  Federal  Constitutions 
which  are  beyond  the  power  of  the  Legislature.  Among  these 
are  the  unalienable  rights  of  man,  and  other  rights  relative  to 
bis  property,  his  liberty  and  the  pursuit  of  happiness,  which 
are  not  the  subjects  of  legislative  action  or  control,  any  more 
than  are  his  thoughts  or  aspirations. 

Mr.  Jugticy  Mill ei,-1!i peaking  for  the  Supreme  Court «of  the 
United  States  on  this  subject,  in  the  case  of  the  Loan  Asso- 
ciation V8.  Topeka,  20_J5[alL5-666^hich  was  a  question  of  the 
validity  of  certain  city  bonds,  and  involved  the  right  of  the 
city  to  give  gratuities  to  a  manufacturing  establishment,  and 
levy  taxes  to  pay  bonds  issued  therefor,  says : 

"  It  must  be  conceded  that  there  are  such  rights  in  every  free 
government  beyond  the  control  of  the  State.  A  government 
which  recognized  no  such  rights,  which  held  the  lives,  the  lib- 
erty and  the  property  of  its  citizens  subject  at  all  times  to  the 
absolute  disposition  and  unlimited  control  of  even  the  most 
democratic  depository  of  power,  is,  after  all,  but  a  despotism. 
It  is  true,  it  is  a  despotism  of  the  many— of  the  majority,  if 
you  choose  to  call  it  so — but  it  is  none  the  less  a  despotism. 
It  may  well  be  doubted  if  a  man  is  to  hold  all  that  he  is 
accustomed  to  call  his  own,  all  in  which  he  has  placed  his  hap- 
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piness,  and  the  security  of  which  is  essential  to  that  happiness, 
under  the  unlimited  dominion  of  others,  whether  it  is  not  wiser 
that  this  power  should  be  exercised  by  one  man,  rather  than 
by  many. 
The  theory  of  our  governments,  state  and  national,  is 
opposed  to  the  deposit  of  unlimited  power  anywhere.  The 
executive,  the  legislative  and  the  judicial  branches  of  these 
governments  are  all  of  limited  and  defined  powers. 

There  are  Ihnitations  on  such  power  which  grow  out  of  the 
essential  nature  of  all  free  governments.  Implied  reservatioxw 
of  individual  rigMs^  ^ithnnt  whiith  thn  nff^ifll  finmpftVt  fiO"^^ 
not  exist,  andjyhich  are  respected  by  all  governments  entitled 
to  the  name.  No  court,  fgr  inrTtnnflp;Trnmlfl  hesitate  to'  declare 
void  a  statute  which  enacted  that  A  and  B  who  were  husband 
and  wife  to  each  other,  should  be  so  no  longer,  but  that  A 
should  thereafter  be  the  husband  of  C,  and  B  the  wife  of  D  ; 
or  which  should  enact  that  the  homestead  now  owned  by  A 
shouUI  no  longer  be  his,  but  should  henceforth  be  the  property 
of  B." 

The  modern,  and  perhaps  the  better,  doctrine  is  that  courts 
cannot  interfere  with  legislation  or  declare  it  void,  except 
where  it  conflicts  with  the  express  or  implied  provisions  of  the 
,  Constitution ;  that  the  legislative  power  has  no  other  limita- 
tion. It  is  difiicult,  if  not  impossible,  to  prescribe  any  other 
rule  of  action.  To  hold  that  the:  courts  could  annul  an  act  of 
the  Legislature,  not  because  it  contravened  the  express  or 
^  im pjje^ro visions  of  the  Constitution,  but  because  opposed  to 
qatural  justice  and  equity,  would  in  effect  subordinate  the 
action  of  the  Legislature  to  the  opinion  of  the  court  on  a 
matter  of  morals  and  equity  where  no  fixed  rule  had  been  pre- 
scribed for  their  governance ;  in  other  words,  would  substitute 
the  opinion  of  the  court  as  to  the  propriety  or  necessity  of 
passing  a  given  act,  instead  of  the  judgment  of  the  Legislature. 

Ilt  is  manifest  that  such  a  rule  would  lead  to  discord  and 
confusion,  and  that  it  would  be  impossible  to  harmoniously 
I  carry  on  the  government  under  it. 
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To  compare  a  given  enactment  of  the  Legislaturo^witli  the 
provisions  of  a  written  Constitution,  and  determine  whether 
they  arc  in  harmony  or  conflict,  is  a  jiulicial  act,  pertaining  to 
the  judiciary,  while  the  expression  of  the  opinion  of  the  court 
or  judges  thereof,  on  a  question  of  morals,  or  governmental 
policy,  possesses  no  sucli  characteristic. 

Most  of  our  State  Constitutions  have  now  incorporated  in 
them,  as  a  part  of  their  bills  of  right,  the  words  of  the  Decla- 
ration of  Independence,  expressive  of  the  natund  rights  of 
man,  in  addition  to  the  well-known  wonls  of  the  English  Bill 
of  Rights,  that  no  person  shall  be  di'prived  of  life,  liberty  or 
property,  etc. ;  and  the  courts,  in  ihc  later  ilocisioris  upon  the 
subject,  while  insisting  that  legislation  has  no  restraint  or  limi- 
tation that  can  be  enforced  by  the  courts,  other  than  that 
expressed  or  implied  in  the  Constitution,  has  greatly  enlarged- 
the  effect  of  the  constitutional  limitations  by  a  IjlTinl  ^^^- 
stiaifition  of  the  scope  and  meaning  of  those  words.  With  such 
libaral  construction  of  those  provisions  and  proper  enforcement 
thereof,  it  would  seem  that  the  rights  of  the  people,  as  well  as 
the  individual  rights  of  man,  are  properly  protected  by  the 
limitations  and  restrictions  contained  in  our  Constitutions. 

Judge  Andrews,  in  his  opinion  in  Berthulf  vs.  O'lleilly,  74 
N.  Y.,  514,  says: 

**  The  question  whether  the  act  under  consideration  is  a 
valid  exercise  of  legislative  power,  is  to  be  determined  solely^ 
by  reference  to  constitutional  restraints  and  prohibitions. 
The.legislative  power  has  no  other  limitation.  If  an  act  can 
stand  when  brought  to  the  test  of  the  Constitution,  the  ques- 
tion of  its  validity  is  at  an  end,  and  neither  the  executive  nor- 
judicial  department  of  the  government  can  refuse  to  recognize 
or  enforce  it.  The  theory  that  laws  may  be  declared  void 
when  deemed  to  be  opposed  to  natural  justice  and  equity, 
although  they  do  not  violate  any  constitutional  provision,  has 
some  support  in  the  dicta  of  learned  judges,  but  has  not  been 
approved,  so  far  as  we  know,  by  any  auihoritative  adjudica- 
tion, and  is  repudiated  by  numerous  authorities.  Indeed, 
17 
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/.  ander  the  broad  and  liberal  interpretation  now  given  to  con- 
stitutional guaranties,  there  can  be  no  violation  of  fundamental 
rights  by  legislation  which  will  not  fall  within  the  express  or 
implied  prohibition  and  restraints  of  the  Constitution,  and  it 
is  unnecessary  to  seek  for  principles  outside  of  the  Constitu- 
tion, under  which  such  legislation  may  be  condemned. 

"  The  main  guaranty  of  private  rights  against  unjust  legis- 
lation is  found  in  that  memorable  clause  in  the  Bill  of  Rights, 
^that  no  person  shall  *  be  deprived  of  life,  liberty  or  property, 
without  due  process  of  law/  This  guaranty  is  not  construed 
'^in  any  narrow  or  technical  sense.  The  right  to  life  may  be 
invaded  without  its  destruction.  One  may  be  deprived  of  his 
liberty  in  a  constitutional  sense,  without  putting  his  person  in 
confinement.  Property  may  be  taken  without  manual  inter- 
ference therewith,  or  its  physical  destruction.  The  right  to 
life  includes  the  right  of  the  individual  to  his  body  in  its  com- 
pleteness, and  without  dismemberment.  The  right  to  liberty, 
the  right  to  exercise  his  faculties  and  to  follow  a  lawful  avo- 
cation for  the  support  of  life.  The  right  to  property,  the 
right  to  acquire  power  and  enjoy  it,  in  any  way  consistent 
with  the  equal  rights  of  others  and  the  just  exactions  and 
demands  of  the  State." 

Under  this  construction,  it  would  seem  that  the  cases  above 
cited  as  decided  by  Judges  Story,  Bronson  and  Miller  were 
all  obnoxious  to  the  provisions  of  the  Constitution,  and  would 
properly  have  been  decided  as  in  conflict  with  it.  The 
statutes  under  consideration  in  those  cases  were  clear,  vio- 
lations of  private  rights,  and  for  that  reason  in  conflict  with 
the  Constitution. 

Within  the  last  few  years  several  statutes  have  been  passed 
by  the  Legislatures  of  different  States,  affecting  important 
interests,  the  constitutionality  of  which  has  been  challenged, 
and  the  conclusions  of  the  court  thereon  have  created  much 
discussion,  and,  it  is  claimed,  deny  and  destroy  rights  of 
property.  Among  these  are  the  laws  passed  by  the  State  of 
New  York  and  the  State  of  Pennsylvania,   prohibiting  the 
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manufacture  of  oleomargarine  for  the  purpose  of  use  as  butter, 
in  the  place  of  butter  made  of  milk  or  the  cream  therefrom. 
The  decisions  of  the  highest  court  of  each  State  as  to  the  right 
to  pass  such  statutes  are  directly  in  conflict.  In  New  York 
the  right  to  enact  such  statutes  is  denied,  while  in  Pennsyl- 
vania it  is  affirmed,  and,  on  appeal  to  the  Federal  Supreme 
Court,  this  decision  of  the  Pennsylvania  Court  was  affirmed. 

The  statute  in  question  provided  that  no  person  should 
manufacture,  out  of  any  oleaginous  substances,  or  any  com- 
pound of  the  same,  other  than  that  produced  from  unadulter- 
ated milk,  or  of  cream  from  the  same,  any  article  designed  to 
take  the  place  of  butter  or  cheese  produced  from  pure,  unadul- 
terated milk,  or  cream  of  the  same,  or  should  sell,  or  offer  to 
sell,  the  same  as  an  article  of  food.  Violation  of  these  statutes 
was  made  a  misdemeanor,  and  heavy  penalties,  by  way  of  fine 
and  imprisonment,  provided  for  any  person  who  should  violate 
the  samo^ 

One /Marx)  was  criminally  prosecuted  under  the  statute  of 
New  Yoiirr  It  was  charged  that  he  had  sold  one  pound  of  a 
certain  article  manufactured  out  of  divers  oleaginous  sub- 
stances and  compounds  thereof,  other  than  those  produced 
from  unadulterated  milk,  as  an  article  of  food,  the  article  so 
sold  being  designed  to  take  the  place  of  butter  produced  from 
pure,  unadulterated  milk  or  cream.  It  was  not  charged  that 
the  article  so  sold  was  represented  to  be  butter,  or  was  sold  as 
such,  or  that  there  was  any  intent  to  deceive  or  defraud,  or 
that  the  article  was  in  any  respect  unwholesome  or  deleterious, 
but  simply  that  it  was  an  article  designed  to  take  the  place  of 
butter  made  from  pure  milk  or  cream,  and  was  sold  at  about 
half  the  price  of  butter.  On  the  trial  it  was  proved,  by  a  dis- 
tinguished chemist,  that  oleomargarine  was  composed  of  the 
same  elements  as  dairy  butter,  and  that  the  only  difference 
between  them  was  that  it  contained  a  smaller  portion  of  a  fatty 
substance  known  as  butterine ;  that  it  was  equally  as  whole- 
some as  dairy  butter,  and  nutritious  as  food.  The  defendant 
was  convicted,  and  the  case  taken  on  appeal  to  the  Court  of 
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Appeals.  It  was  contended  on  the  argument  ihat^  even  if  it 
"were  certain  that  the  sole  object  of  the  enactment  was  to  pro- 
tect the  dairy  industry  in  the  State  against  the  substitution  of 
a  cheaper  article,  made  from  cheaper  materials,  this  would  not 
be  beyond  the  power  of  the  Legislature,  and  the  Court  con* 
sidered  that  to  be  the  real  question  in  the  case,  and  hchi  the 
statute  void.  Judge  Ilapallo,  in  giving  the  opinion  of  the 
^Court,  among  other  things,  said:  "That  it  is  one  cf  tho 
fundamental  rights  and  privileges  of  every  American  citizen 
to  adopt  and  follow  such  lawful  industrial  pursuit,  not  injurious 
to  the  community,  as  he  may  sec  fit.  The  term  liberty,  as 
protectcil  by  the  Constitution,  is  not  cramped  into  a  mere 
freetlom  from  physical  restraint  of  the  person  of  the  citizen,  as 
by  incarceration,  but  is  deemed  to  en.brace  the  right  of  man  to 
be  free  in  the  enjoyment  of  the  faculties  with  which  he  has 
been  endowed  by  his  Creator,  subject  only  to  such  restraints  as 
are  necessary  to  the  common  welfare,  *  *  *  ^q  exerciso 
his  faculties,  and  to  follow  a  lawful  avocation  for  the  sup- 
port of  life,  and  one  may  be  deprived  of  his  liberty  and  his 
constitutional  right  thereto  viulatcd,  without  the  actual 
restraint  of  his  person.  Liberty,  in  its  broad  sense,  as  under- 
stood in  this  country,  means  the  right,  not  only  of  freedom 
from  servitude,  imprisonment  or  restraint,  but  the  right  of  one 
to  use  his  faculties  in  all  lawful  ways,  to  live  and  work  where 
he  will,  to  earn  his  livelihood  in  any  lawfid  calling,  and  to 
pursue  any  lawful  traile  or  avocation.  Who  will  have  tho 
temerity  to  say  that  these  constitutional  principles  arc  not 
violated  by  an  enactment  which  absolutely  prohibits  an 
important  branch  of  industry  for  the  sole  reason  that  it  com- 
petes with  another,  an<l  may  re<luce  the  price  of  an  article  of 
fjod  for  the  human  race?  *  *  *  Should  this  legij^lation 
be  sustsiined,  the  oleomargarine  manufactiireiv,  should  they 
obtain  sufficient  power  to  influence  or  control  the  legislative 
councils,  might  prohibit  the  manufacture  and  sale  of  dairy 
butter." 
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The  conviction  was  revcrsctl,  the  whole  Court  concurring. 
(93  N.  Y.,  380,  387.) 

The  similar  statute  passed  by  the  State  of  Pennsylvania,  in 
almost  the  same  langunge,  was  entitled  *'  An  Act  for  ilie  pro- 
tection of  the  public  health,  and  to  prevent  adulteration  *of 
dairy  products,  and  fraud  in  the  sale  thereof,"  and,  in  addi- 
tion to  the  New  York  statute,  forbids  anyone  having  such 
article  in  his,  her  or  their  possession,  with  intent  to  sell  the 
same  as  an  article  of  food. 

There  was  nothing  in  the  body  of  the  Act,  however,  relating 
to  the  public  heahh  or  the  adulteration  of  dairy  products,  or 
fraud  in  the  sale  thereof;  but  it  was  substantially  the  same  in 
all. respects  as  the  statute  of  New  Y'^ork,  simply  forbidding  tho 
manufacture  or  sale  of  oleomargarine,  or  having  it  in  posses- 
sion with  intent  to  sell  as  an  article  of  food. 

The  defendant  was  indicted  under  this  statute,  and  on  the 
trial  it  was  agreed  that  he  sold  to  the  prosecuting  witness,  as 
an  article  of  food,  two  original  packages  of  the  kind  described 
in  the  first  count ;  that  such  packages  weresold  and  bought  as 
butterine,  and  not  as  butter  produced  from  pure,  unadulterated 
milk,  and  that  each  of  said  packages  was  at  the  time  of  sale 
marked  with  the  words,  ''  Oleomargarine  Butter,"  in  plain 
letters.  The  defendant  then  ofl'ered  to  prove  that  the  article 
sold  was  clean  and.  wholesome,  containing  the  same  elements 
as  dairy  butter,  except  that  there  was  less  butterine,  that  tho 
substance  manufactured  was  substantially  identical  with  butter 
produced  from  milk  or  cream,  and  that  it  was  as  wholesome 
and  nutritious  as  an  article  of  food,  in  order  to  show,  that  tho 
statute  on  which  he  was  prosecuted  was  unconstitutional,  and 
not  a  lawful  exercise  of  police  power,  as  it  was  impossible  that 
the  public  health  could  be  thereby  affected.  The  court  refused 
to  receive  the  evidence,  and  a  verdict  of  guilty  was  received, 
and  the  defendant  fined  $100  and  costs.  The  judgment  was 
afiirmed  by  the  Supreme  Court  of  Pennsylvania,  as  a  proper 
exercise  of  the  police  powers  to  protect  the  public  health. 
Tho  case  was  afterwards  removed  to  the  Supreme  Court  of  tho 
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United  States  for  review,  as  being  in  conflict  with  the  first 
Section  of  the  Fourteenth  Amendment  to  the  Constitution. 

The  Court,  in  its  opinion,  said : 

"It  is  scarcely  necessary  to  say  that,  if  this  statute  is  a 
legitimate  exercise  of  the  police  power  of  the  State  for  the 
protection  of  the  health  of  the  people,  and  for  the  pre- 
vention of  fraud,  it  is  not  inconsistent  with  that  amend- 
ment, for  it  is  the  settled  doctrine  of  this  Court  that,  as 
government  is  organized  for  the  purpose,  among  others,  of 
preserving  the  public  health  and  the  public  morals,  it  can- 
not divest  itself  of  the  power  to  provide  for  those  objects ; 
and  that  the  Fourteenth  Amendment  was  not  designed  to 
interfere  with  that  power  by  the  State,  and  that  the  ques- 
tion to  be  decided  was  whether  the  prohibition  of  the 
manufacture  of  such  substance,  or  having  it  in  possession 
with  intent  to  sell,  is  a  lawful  exercise  by  the  State  of  the 
power  to  protect  by  police  regulations  the  public  health.*' 

The  Court  then  holds  that,  inasmuch  as  it  does  not  appear 
from  the  face  of  the  statute,  or  •  from  any  facts  of  which 
the  Court  must  take  judicial  cognizance,  that  it  infringes 
rights  secured  by  the  fundamental  law,  the  legislative  deter- 
mination of  those  questions  is  conclusive  upon  the  courts, 
and  thereupon  holds  that  it  was  not  in  contravention  of  the 
Fourteenth  Amendment,  and  that  the  conviction  must  be 
aflSrmed.     (Powell  vs.  Pennsylvania,  127  U.  St,  678.) 

Mr.  Justice  Field  filed  an  able  and  most  exhaustive  dis- 
senting opinion,  in  which  he  said : 

''  Two  questions  are  thus  distinctly  presented :  First, 
whether  a  State  can  lawfully  prohibit  the  manufacture  of  a 
healthy  and  nutritious  article  of  food,  designed  to  take  the 
place  of  butter,  out  of  any  oleaginous  substance  or  compound 
of  the  same,  other  than  that  produced  from  pure  milk  or 
cream,  and  its  sale  when  manufactured  ?  And,  second,  whether 
a  State  can,  without  compensation  to  the  owner,  prohibit  the 
sale  of  an  article  of  food,  in  itself  healthy  and  nutritious,  which 
has  been  manufactured  in  accordance  with  its  laws?"     And 
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further  said :  ^^  Upon  first  impressions,  one  would  suppose 
that  it  would  be  a  matter  for  congratulation  on  the  part  of  the 
State  that,  in  the  progress  of  science,  a  means  had  been  dis^ 
covered  by  which  a  new  article  of  food  could  be  produced, 
equally  healthy  and  nutritious  with,  and  less  expensive  than, 
one  already  existing,  and  for  which  it  could  be  used  as  a  sub- 
stitute. Thanks  and  rewards  would  seem  to  be  the  natural 
return  for  such  a  discovery,  and  the  increase  of  the  article  by 
the  use  of  the  means  thereby  encouraged ;  but  not  so  thought 
the  Legislature  of  the  Commonwealth  of  Pennsylvania.  By 
the  enactment  in  question,  it  declared  that  no  article  of  food 
to  take  the  place  of  butter  shall  be  manufactured  out  of  any 
other  oleaginous  matter  than  that  which  is  produced  from  pure 
milk  or  cream,  or  be  sold  within  its  limits,  or  kept  for  sale;, 
under  penalty  of  fine  and  imprisonment." 

''  If  the  first  question  presented  can  be  answered,  as  it  has  been 
by  the  Court,  in  the  affirmative,  I  do  not  see  why  it  is  not 
equally  within  the  competency  of  the  Legislature  to  forbid  the 
production  and  sale  of  any  new  article  of  food,  though  com- 
posed of  harmless  ingredients  and  perfectly  healthy  and  nutri- 
tious in  its  character,  or  even  to  forbid  the  manufacture  and  sale 
of  articles  of  prepared  food  now  in  general  use,  such  as  extracts 
of  beef  and  condensed  milk,  and  the  like,  whenever  it  may  see 
fit  to  do  so,  its  will  in  the  matter  constituting  the  only  reason 
for  the  enactment.  The  doctrine  asserted  is  nothing  less  than 
the  competency  of  the  Legislature  to  prescribe,  out  of  different 
articles  of  healthy  and  nutritious  food,  what  shall  be  manu- 
factured and  sold  within  its  limits  and  what  shall  not  be  thus 
manufactured  and  sold.  I  have  always  supposed  that  the  gift 
of  life  was  accompanied  with  the  right  to  seek  and  produce 
food,  by  which  life  can  be  preserved  and  enjoyed,  in  all  ways 
not  encroaching  upon  the  equal  rights  of  others.  I  have  sup- 
posed that  the  right  to  take  all  measures  for  the  support  of 
life,  which  are  innocent  in  themselves,  is  an  element  of  that 
freedom .  which  every  American  citizen' claims  as  his  birth- 
right." 
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Th.c  opinion  of  the  majority  of  the  Court  is  base<l  wholly 
upon  the  doctrine  that  the  power  of  the  Legislature,  when 
enacting  necessary  police  regulations,  is  not  controlled  by  the 
express  limitations  of  the  State  or  Federal  Constitution,  as  to 
the  rights  of  persons  and  property,  unless  it  appears  from  the 
statute  regulation  itself  that  it  is  not  a  proper  subject  of  police 
regulation,  and,  in  substance,  holding  that  it  is  bound  to 
regard  this  statute  as  one  providing  for  tlie  health  of  the  people 
of  the  State.  It  assumes  that  it  is  a  police  regulation,  and  for 
a  proper  purpose  principally,  if  not  entirely,  because  of  its 
title,  which  is  as  follows  :  "  An  Act  for  the  protection  of  the 
public  health,  and  to  prevent  adulteration  of  dairy  products, 
and  fraud  in  the  sale  thereof."  There  is  not,  however,  one 
word  in  the  body  of  the  Act  relating  to  these  subjects.  Noth- 
ing about  public  health,  and  nothing  about  adulteration  or 
sale  of  dairy  products. 

The  Court,  in  their  opinion,  say  :  "  This  case,  in  its  most 
important  aspects,  is  governed  by  the  principles  announced  in 
Mugler  V8.  Kansas.'*  That  case  relate<l  exclusively  to  the 
legislation  of  Kansas  prohibiting  the  manufacture  and  sale  of 
intoxicating  liquors,  a  subject  admittedly  within  the  province 
of  police  regulations  for  the  protection  of  the  public  health. 
There  was  no  question  there  that  the  Legislature  had  the  right 
to  interfere  and  legislate  for  the  protection  of  the  public 
health.  This  case  presents  no  such  features.  Oleomargarine 
is  not  a  substance  injurious  to  the  public  health.  In  that 
respect  it  is  equally  wholesome  and  nutritious  with  butter 
manufactured  from  pure  milk  or  the  cream  thereof.  Thera 
is  no  question  that  the  legislation  referred  to  is  in  conflict 
with  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  if  it  is  not  a  proper  exercise  of  the  police 
power.  It  violates  the  rights  of  property,  destroys  it  use  and 
commercial  value,  and  makes  the  party  holding  it,  with  intent 
to  sell  it  as  food,  guilty  of  a  crime. 

The  doctrine  laid  down  in  Mugler  vs.  Kansas,  123  U.  S., 
CCl,  seems  directly  in  conflict  with  the  opinion  and  decision 
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in  this  case.  It  is  there  said,  ^^  It  does  not  at  all  follow  that 
every  statute  enacted  ostensibly  for  the  promotion  of  these 
ends  is  to  be  accepted  as  a  legitimate  exertion  of  the  police 
powers  of  the  State.  There  are,  of  necessity,  limits  beyond 
which  legislation  cannot  rightfully  go.  While  every  possible 
presumption  is  to  be  indulged  in  favor  of  the  validity 
of  a  statute  (Sinking  Fund  Cases,  U9  U.  S.,  700,  718), 
the  courts  must  obev  the  Constitution  rather  than  the 
law-making  department  of  the  government,  and  must,  upon 
their  own  responsibility,  determine  whether,  in  any  partic- 
ular  case,  these  limits  have  been  passed..  *  To  what  purpose,' 
it  was  said  in  Marbury  r«.  Madison,  1  Cranch,  137,  17G, 
*are  powers  limited,  and  to  what  purpose  is  that  limita- 
tion committed  to  writing,  if  these  limits  may,  at  any  time  be 
passed  by  those  intended  to  be  restrained  ?  The  distinction 
between  a  government  with  limited  and  unlimited  powers  is 
abolished  if  those  limits  do  not  confine  the  persons  on  whom 
they  are  imposed,  and  if  acts  prohibited  and  acts  allowed  are 
of  equal  obligation.*  The  courts  are  not  bound  by  mere 
forms,  nor  are  they  to  be  misled  by  mere  pretenses.  They 
are  at  liberty — indeed,  are  under  a  solemn  duty — to  look  at 
the  substance  of  things,  A\henever  they  enter  upon  the  inquiry 
whether  the  Legislature  has  transcended  the  limits  of  its 
authority.'  If,  therefore,  a  statute  purporting  to  have  been 
enacted  to  protect  the  public  health,  the  public  morals  or  the 
public  safety,  has  no  real  or  substantial  *  relation  to  those 
objects,  or  is  a  palpable  invasion  of  the  rights  secured  by  the 
fundamental  law,  it  is  the  duty  of  the  courts  to  so  adjudge, 
and  thereby  give  effect  to  the  Constitution.*' 

There  is  no  dispute  that  this  power  extends  to  all  regula- 
tions affecting  the  health,  good  order,  morals  and  safety  of 
society,  but  a  law  does  not  necessarily  fall  under  the  class  of 
police  regulations  because  its  title  purports  to  make  such 
regulations.  It  must  have  in  its  provisions  some  relation  to 
the  end  to  be  accomplisjhed.  If  that  which  is  forbidden  is  not 
injurious  to  the  health,  or  morals  of  the  people;  if  it  does  not 
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disturb  their  peace  or  menace  their  safety,  it  derives  no 
validity  by  calling  it  a  police  or  health  law.  '*  Powers  4;hat 
can  be  justified  only  on  this  specific  ground,  that  they  are 
police  regulations  and  which  would  otherwise  be  clearly  pro- 
hibited by  the  Constitution,  can  be  siich  only  as  are  so  clearly 
necessary  to  the  safety,  comfort  and  well-being  of  society,  or 
so  imperatively  required  by  the  public  necessity  as  to  lead  to 
the  rational  and  satisfactory  conclusion  that  the  framers  of  the 
Constitution  could  not,  as  men  of  ordinary  prudence  and 
foresight,  have  intended  to  prohibit  their  exercise  in  the 
particular  case,  notwithstanding  the  language  of  the  prohibi- 
tion would  otherwise  include  it."  (People  vs.  Jackson,  9 
Mich.,  285.) 

In  the  matter  of  Jacobs,  98  N.  Y.,  98,  the  law  passed  was 
entitled,  '^  An  Act  to  improve  the  public  health  by  prohibiting 
the  manufacture  of  cigars  and  preparation  of  tobacco,  in  any 
form,  in  tenement  houses  in  certain  cases  *'  Jacobs  lived  in  a 
flat  of  four  stories,  with  seven  rooms  on  each  floor.  He  occu-r 
pied,  with  his  family,  one  of  the  floors,  and  used  one  of  the 
rooms  as  his  workshop  for  preparing  tobacco  and  making 
cigars,  but  there  was  no  smell  of  tobacco  in  any  part  of  the 
building  except  in  that  room.  He  was  arrested  under  that 
law  and  brought  a  writ  of  habeas  corpus  for  his  discharge, 
which  was  finally  heard  and  decided  by  the  Court  of  Appeals, 
and  in  giving  their  opinion  the  Court  say : 

"  Generally  it  is  for  the  Legislature  to  determine  what  laws 
and  regulations  are  needed  to  protect  the  public  health  and 
secure  the  public  comfort  and  safety ;  and  while  its  measures 
are  calculated,  intended,  convenient  and  appropriate  to  accom- 
plish these  ends,  the  exercise  of  its  discretion  is  not  subject  to 
review  by  the  courts.  But  they  must  have  some  relation  to 
these  ends.  Under  the  mere  guise  of  police  regulations,  per- 
sonal rights  and  private  property  cannot  be  arbitrarily  invaded, 
and  the  determination  of  the  Legislature  is  not  final  and  con- 
clusive. If  it  passes  an  act  ostensibly  for  the  public  health, 
and  thereby  destroys  or  takes  away  the  property  of  a  citizen, 


JOHN   W.    CARY.  267 

and  interferes  with  his  personal  liberty,  then  it  is  for  the 
courts  to  scrutinize  the  Act,  and  see  whether  it  really  relates  to 
and  is  convenient  and  appropriate  to  promote  the  public  health. 
It  matters  not  that  the  Legislature  may,  in  the  title  to  the  act, 
or  in  its  body,  declare  that  it  is  intended  for  the  improvement 
of  the  public  health.  Such  a  declaration  does  not  conclude 
the  courts,  and-  they  must  yet  determine  the  fact  declared,  and 
enforce  the  law.** 

This  appears  to  be  a  correct  statement  of  the  powers  and 
duty  of  the  Court,  whenever  called  upon  to  examine  and  inquire 
into  a  pretended  police  regulation  for  the  protection  of  the 
public  health  or  otherwise,  in  order  to  jletermine  whether  it  is 
a  proper  exercise  of  legislation  under  that  power,  or  is  in  con- 
flict with  the  Constitution ;  and  so  it  was  held  in  the  case  of 
Mugler  V8.  Kansas,  above  quoted,  but  not  adhered  to  in  this 
case. 

At  the  time  of  this  legislation,  the  impression  was  very  strong, 
or  rather,  I  may  say,  it  was  admitted,  that  the  object  of  it  was 
to  prevent  the  manufacture  of  oleomargarine,  for  the  purpose 
of  benefiting  the  dairy  interests  of  the  country,  and  while  not 
openly  avowed  in  the  several  enactments  that  were  passed  as 
the  object  to  be  accomplished,  yet  it  was  so  proclaimed  in  the 
pubjic  press  and  by  the  legislators  engaged  in  passing  it,  and 
it  was  so  manifest  that  that  was  the  purpose  of  the  enactments 
that  no  proof  was  required  to  establish  it  to  the  satisfaction  of 
any  tribunal. 

Laws  passed  depriving  one  class  of  citizens  of  their  rights 
for  the  purpose  of  benefiting  another  class  are  of  the  most 
tyrannical  and  pernicious  character,  and  are  usually  enacted 
under  some  specious  pretext  of  protecting  the  public  health, 
promoting  the  general  welfare,  and  always  in  virtue  of  the 
police  power  of  the  government.  If  it  is  competent  for  the 
Legislature,  in  the  exercise  of  its  police  power,  to  prohibit  or 
suppress  the  manufacture  or  production  of  any  particular  arti- 
cle of  food,  trade  or  commerce  on  the  pretense  that  it  is  inju- 
rious to  the  public  health,  morals  or  general  welfare  of  the 
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people,  where  there  is  no  apparent  cause  or  reason  for  such 
action,  and  the  Court,  are  not  allowed  to  question  the  assump- 
tion, it  is  a  monstrous  power,  subveraive  of  our  liberties  and  of 
all  our  cherished  rights  under  our  Constitution.  It  practically 
nullifies  the  bill  of  rights  and  the  principles  enunciated  in  the 
Declaration  of  Independence,  depriving  us  of  our  property, 
liberty  and  pursuit  of  happiness.  Under  this  decision,  it  would 
seem  that  to  prevent  the  Court  from  enquiring  into  the  validity 
of  such  enactment,  however  unwarranted,  it  is  only  necessary 
that  the  title  should  express  an  object  of  police  regulation,  and 
that  the  Act  itself  should  be  carefully  drawn  to  conceal  its  real 
purpose.  If  so  drawn,  it  must  under  this  decision  be  held  a 
proper  exercise  of  the  police  power,  and  not  in  conflict  with 
any  provision  of  the  Constitution,  however  flagnintly  it  might 
affect  private  rights  and  property. 

Tu  illustrate,  let  us  apply  the  doctrine  here  advanced  to  two 
springs  of  mineral  water  located  in  the  State  of  Wisconsin. 
One  of  them,  the  Bethcsda,  is  well  known  and  in  extensive  use  in 
this  country,  yielding  a  princely  income  to  its  owners,  a  syndi- 
cate of  capitalists  and  politicians  capable  of  widely  influencing 
the  legislation  of  the  State.  The  other  spring,  known  as  the 
Delevan  Lithia,  is  just  rising  into  public  notice  and  prominence, 
possessed  of  characteristics  that  may  enable  it  in  time  to  sup- 
plant the  popularity  of  the  Bethesda,  and  thereby  become  a 
serious  competitor  for  the  supply  of  the  wants  of  the  public. 
The  owners  of  both  springs  are  engaged  in  bottling,  impreg- 
nating and  selling  their  waters.  Let  us  suppose  that  the  able 
syndicate  of  the  Bethesda,  seeing  the  danger  which  might 
threaten,  should  apply  to  the  Legislature  of  Wisconsin  for  a 
law  prohibiting  the  bottling,  carbonizing  or  selling  of  the  Del- 
'evan  Lithia  water,  or  the  having  it  in  possession  with  intent  to 
sell,  making  the  violation  of  such  statute  a  misdemeanor  pun- 
ishable by  fine  and  imprisonment;  and  in  order  to  bring  it 
effectually  within  the  principle  of  the  oleomargarine  decision 
we  will  suppose  that  the  law  was  entitled,  "  An  Act  for  the 
protection  of  public  health,  and  to  prevent  adulteration  of  min- 
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oral  waters,  and  fraud  in  the  sale  thereof:  **  and  the  Legislature 
should  comply  with  their  request  and  enact  the  proposed 
statute,  A  conviction  under  such  a  statute  would  in  all 
respects  resemble  the  oleomargarine  decision,  and  would  be  no 
more  flagrantly  in  violation  of  the  Constitution.  The  fact  that 
the  Delevan  Lithia  water  is  not  injurious  to  the  public  health, 
but  on  the  other  hand,  entirely  wholesome,  promotive  of  health, 
and  a  powerful  remedial  agent,  could  form  no  ground  for  set- 
ting it  aside  as  in  conflict  with  the  Constitution,  notwithstand- 
ing the  manifest  and  openly  avowed  object  of  procuring  its  pas- 
sage was  to  benefit  the  Bethesda  syndicate,  and  prevent  a 
diminution  of  their  revenues  by  competition.  If  sucli  is  the 
proper  construction  of  the  police  power,  it  would  seem  that  our 
constitutional  provisions  for  preserving  our  rights  and  property 
are  of  little  avail  for  that  purpose  against  it. 

To  carry  this  doctrine  to  its  legitimate  conclusion,  let  us 
suppose  that  the  Legishiture  of  the  State  of  New  York  could 
be  induced  to  pass  an  Act  with  the  pretentious  title  that  it  was 
for  the  preservation  of  the  public  health,  etc.,  providing  that 
the  owners  of  Congress  Spring  should  no  longer  bottle  or 
dispose  of  the  waters  tliercof,  and  that  to  have  it  in  posses- 
sion in  bottles,  with  intent  to  sell  it  for  use  as  a  beverage, 
should  be  a  crime,  subjecting  the  owners  to  fine  and  imprison- 
ment, would  not  the  principle  of  the  oleomargarine  decision 
extend  to  such  a  case  and  forbid  the  Court  from  inquiring  into 
its  validity,  or  whether  it  was  in  conflict  with  the  Fourteenth 
Amendment  of  the  Constitution,  for  the  reason  that  it  was  a 
proper  police  regulation  for  the  public  health  ?  It  may  be  said 
that  the  fact  that  the  water  of  the  Spring  is  a  natural  produc- 
tion, and  has  long  been  known  as  a  beverage,  makes  the  difier- 
ence  in  the  two  cases.  To  this  it  may  be  replied  that  the  olco 
of  the  beef  is  also  a  natural  production,  and  has  been  much 
longer  known  to  the  human  family  than  the  waters  of  Congress 
Spring;  and  the  fact  that  it  haq  only  been  within  the  recent 
past  that  science  has  discovered  for  it  a  new  use,  more  bene- 
ficial to  the  human  family,  is  no  t^otg  an  objection  to  that  uso 
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of  it  than  is  the  fact  that  yearly  discoveries  are  made  of  the 
beneficial  effect  of  Congress  Water  for  new  ailments  of  the 
human  system,  and  its  application  to  their  cure. 

The  decision  of  the  Supreme  CouFt  of  the  United  States  in 
the  case  of  Budd  vs.  New  York,  and  Annan  and  Pinto  vs. 
Walsh,  143  U.  S.,  617,  recalls  with  fresh  interest  the  decision 
of  Munn  vs.  Illinois,  reported  in  94  United  States.  The  cases 
recently  decided  were  convictions  under  a  statute  of  New  York 
entitled,  "An  Act  to  regulate  the  fees  for  elevating,  trimming, 
receiving,  weighing  and  discharging  grain  by  means  of  station- 
ary elevators  and  warehouses  in  this  State." 

The  first  section  of  the  act  provided  that  the  maximum 
charge  for  elevating,  receiving,  weighing  and  discharging  grain 
by  means  of  floating  and  stationary  elevators  and  warehouses 
in  this  State  shall  not  exceed  the  following  rates,  namely :  for 
elevating,  receiving,  weighing  and  discharging  grain,  five- 
eighths  of  one  cent  a  bushel.  In  the  process  of  handling  grain 
by  means  of  floating  and  stationary  elevators,  the  lake  vessels 
or  propellers,  the  ocean  vessels  or  steamships,  and  canal  boats 
shall  only  be  required  to  pay  the  actual  cost  of  trimming  or 
shovelling  to  the  leg  of  the  elevator  when  unloading,  and  trim- 
ming cargo  when  loading. 

The  second  section  provided  that  any  person  violating  the 
provisions  of  said  Act  should,  upon  conviction  thereof,  be 
adjudged  guilty  of  a  misdemeanor,  and  be  punished  by  a  fine 
of  not  less  than  $250  and  costs. 

Under  this  statute,  Budd,  who  was  the  manager  of  a  stationary 
elevator  at  Buffalo  ;  Pinto,  who  was  the  owner  of  a  similar  ele- 
vator in  Brooklyn,  and  Annan,  who  was  the  owner  of  a  pro- 
peller in  the  harbor  of  New  York,  upon  which  was  erected 
machinery  for  elevating  grain  from  canal  boats,  and  weighing 
and  discharging  the  same  into  vessels,  were  severally  convicted 
of  misdemeanor. 

The  convictions  and  decisions  were  carried  to  the  Court  of 
Appeals  of  the  State  of  New  York,  and  the  decisions  affirmed, 
holding  that  the  law  was  constitutional,  and  a  proper  exercise 
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of  the  police  power  of  the  State.  These  cases  were  all  taken  to 
the  Supreme  Court  of  the  United  States,  and  the  decisions 
aflSrmed  at  the  last  term.  The  affirmance  was  based  wholly 
upon  the  decision  of  that  court  in  Munn  v«.  Illinois,  reported 
in  94  United  States. 

That  case  was  in  all  respects  similar  to  the  cases  recently 
decided.  Munn  and  Scott  were  the  owners  of  an  elevator  in 
the  city  of  Chicago,  and  for  many  years  prior  to  the  passage 
of  the  Illinois  statute  upon  the  subject,  were  engaged  in  receiv- 
ing, elevating,  storing  and  discharging  wheat  and  other  grains 
therein.  The  statute  in  the  Illinois  case  provided  that,  before 
the  owner  of  an  elevator  should  do  any  business,  he  should 
procure  license  from  the  Circuit  Court,  and  give  bond,  and 
provided  that  the  maximum  charge  for  storage  and  handling 
the  grain,  including  the  cost  of  receiving  and  delivery,  should 
be,  for  the  first  thirty  days  or  part  thereof,  two  cents  per 
bushel,  and  for  each  fifteen  days  or  part  thereof  after  the  first 
thirty  days,  one-half  of  one  cent  per  bushel,  and  that  any 
person  who  should  transact  the  business  of  warehouseman  with- 
out license,  or  who  should  charge  a  higher  rate  therefor  than 
that  named  in  the  statute,  should  be  guilty  of  a  misdemeanor, 
and  on  conviction,  punished  by  fine  and  imprisonment. 

Munn  and  Scott,  the  owners  of  the  elevator,  denied  the 
validity'of  the  law,  and  proceeded  to  transact  business  without 
procuring  a  license,  and  charged  therefor  rates  exceeding  those 
prescribed  by  statute.  They  were  indicted  and  convicted  on 
an  agreed  statement  of  facts,  and  fined  $100  and  costs.  The 
case  was  removed  to  the  Supreme  Court  of  Illinois,  where  the 
judgment  was  affirmed,  and  afterwards  taken  to  the  Supreme 
Court  of  the  United  States,  where  the  decision  was  affirmed, 
Justices  Field  and  Strong  dissenting.  The  opinion  .of  the 
Supreme  Court  in  these  last  cases  is  confined  to  a  statement  of 
the  case,  the  reasons  given  by  the  Court  of  Appeals  for  their 
decision,  and  a  statement  of  the  decision  in  the  Munn  case,  and 
that  the  decision  there  made  has  been  generally  accepted  as  the 
law  upon  the  subject  by  the  Supreme  Court  of  the  United 


272  LIMITATIONS   OF   LEGISLATIVE   POWER, 

States,  and  also  in  a  large  number  of  decisions  in  the  State 
Courts.  ^ 

There  is  no  dispute  as  to  the  facts  in  any  of  the  cases,  and 
they  are  substantially  alike  in  their  legal  aspect.  Munn  and 
Scott  were  the  owners  of  their  elevator  in  their  private  individ- 
ual capacity,  without  any  special  rights  or  privileges  of  any 
description.  Their  elevator  was  situated  on  their  land  near 
the  railroad  track,  and  was  built  and  owned  by  them.  The 
statute  of  Illinois  at  that  time  provided  that  any  pei'son  who 
should  build  an  eltjvator  near  or  adjoining  any  railroad  track, 
for  the  purpose  of  storing  grain,  and  construct  a  milroad  track 
to  the  right  of  way  of  the  railroad,  was  entitled  to  connect 
the  track  so  constructed  with  the  track  of  the  company,  and 
the  railway  company  was  required  to  deliver  at  such  elevator 
any  and  all  grain  that  might  be  consigned  thereto,  in  the  same 
manner  that  it  was  delivered  to  other  elevators,  without  any 
additional  cost  or  charge  therefor,  so  that  every  pei-son  who 
desired  to  go  into  the  business,  or  erect  an  elevator,  had  the  right 
and  privilege  so  to  do,  upon  the  same  terms  and  conditions 
as  were  enjoyed  by  Munn  and  Scott. 

In  the  cases  recently  decided,  two  of  the  elevators  were 
stationary  buildings,  erected  on  lands  and  premises  belonging 
to  the  persons  operating  them,  as  their  individual  property, 
without  any  grant  or  fninchise. 

The  so-called  elevator  of  Annan  was  a  propeller,  with  a 
tower  fixed  thereon,  for  the  purpose  of  elevating  gmin,  and  its 
manner  of  use  was  to  fiistcn  a  canal  boat  loaded  with  grain,  on 
one  side  of  it,  and  then  bring  the  opposite  side  of  the  propeller 
alongside  the  steamship,  and  after  making  it  fast,  to  lower  the 
leg  of  the  elevator  into  the  canal  boat,  and  the  spout  for  dis- 
charging the  grain  into  the  steamship,  and  thus  raise  the  grain 
from  the  canal  boat  up  to  the  tower  of  the  elevator,  where  it 
was  emptieil  into  a  hopper  and  weighed,  and  then  discharged 
through  the  pipe  into  a  steamship. 

It  is  claimed  that  this  business  was  a  practical  monopoly, 
and  for  that  reason  it  was  competent  for  the  Legislature  to  leg- 
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islate  upon  the  subject,  or  to  regulate  it  and  fix  its  price,  in  the  * 
interests  of  the  people.  It  does  not  appear,  however,  that  there 
was  any  difficulty  in  obtaining  ground  at  Buffalo  or  at  Brook- 
lyn for  the  purpose  of  constructing  any  number  of  stationaiy 
elevators,  and  it  is  manifest  that  any  number  of  movable  ele- 
vators or  propellers  could  be  constructed  that  was  desirable. 
It  further  appears  that  there  were  about  forty  different  elevators 
in  Buffalo.  It  is  difficult,  therefore,  to  understand  how  the 
business  could  be  a  monopoly,  as  it  was  open  to  every  one  that 
chose  to  enter  it,  and  any  person  willing  to  invest  his  money 
in  such  an  enterprise  was  at  liberty  to  enter  into  the  business, 
with  equal  rights  and  facilities  as  those  engaged  therein. 

There  is  no  question  in  any  of  these  cases  but  that  this 
property  was  wholly  and  strictly  private  property ;  that  the 
owners  had  a  right  to  manage  and  control  it  as  they  saw  fit, 
and  that  the  statutes  objected  to  are  a  manifest  violation  of  this 
private  property  and  a  deprivation  of  the  right  of  the  owners 
thereto.  As  an  excuse  for  such  interference,  it  is  claimed  that 
the  use  to  which  the  owners  saw  fit  to  devote  this  property 
gave  the  public  an  interest  in  its  use,  and  thereby  the  absolute 
right  of  the  owner  therein  was  abridged,  and  that  it  was  com- 
petent for  the  Legislature  to  deal  with  it  for  the  benefit  of  the 
public,  by  providing  that  the  owner  should  be  limited  in  his 
charge  for  its  use.  It  is  not  claimed  that  it  is  property  devoted 
to  a  public  use.  If  it  were,  it  is  admitted  that  the  Legislature 
would  have  a  right  to  so  far  control  it  as  to  secure  to  the  public 
its  use  for  a  reasonable  compensation.  Property  devoted  to  a 
public  use  remains  the  property  of  the  owner  only  in  a  quali- 
fied sense,  and  generally  the  owner  is  not  at  liberty  to  with- 
draw it  from  public  use ;  but  it  was  entirely  competent  for  the 
owners  of  these  elevators,  at  any  time,  to  withdraw  them  from 
the  use  to  which  they  had  been  applied. 

The  fact  that  the  public  had  an  interest  in  the  use  which 

was  being  made  of  it  did  not  take  it  from  the  control  of  the 

owner,  or  in  any  way  interfere  with  his  disposition  of  it.     The 

public  have  an  interest  in  the  use  of  most  property  in  existence. 

18 
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TbLa  interest  exists  in  eTery  store,  factory  or  shop.  The 
fanner  has  more  interest  in  the  store  where  he  trades*  in  the 
iiciorr  where  he  takes  his  wool  to  tie  manufaerure-i.  and  in  the 
Si. op  where  his  wngon  is  made  or  repaired,  his  horses  shod  and 
oti.cr  work  performed,  than  in  the  elevator  where  his  grain  is 
an:  vailed;  but  he  owns  none  of  them,  and  has  no  voice  or  richt 
in  their  control.  This  legislation,  sustained  as  respects 
private  property,  is  a  new  departure,  practically  unknown  in 
t:.is  country  prior  to  the  enactment  of  the  Illinois  law,  under 
/  which  Munn  and  Scott  were  convicted.  It  is  not  the  rule 
'  prev;il»:nt  in  England,  and  has  not  been  fjr  more  than  one 
L'ir.'i.'cd  vears  pjst-  Two  or  three  hundred  Tears  aso,  such 
le;:i'jia:ion  was  the  rule  in  England.  In  those  tlays,  paternal 
j:  ^vorriri.ent  prevailed  there,  and  it  was  regarded  as  the  right 
ar.i  du:y  of  Parliament  to  watch  over  and  protect  the  indi- 
vi'i  la!,  to  dictate  the  quality  of  his  food  and  the  character  of 
his  c-jothes,  his  hours  of  labor,  the  amount  of  his  wages,  his 
attendance  at  church,  and  in  general  care  for  him  in  his  private 
life,  and  the  statutes  then  provided  how  long  one  should  work 
as  an  apprentice,  how  many  there  should  be  in  proportion  to 
journeymen,  where  they  should  live,  under  what  circumstances 
move  to  another  neighborhood,  how  manv  hours  thev  should 
labor,  and  for  how  long  a  time  a  journeyman  should  be 
employed,  and  it  was  provided  by  Parliament  that  wages  should 
be  assessed  for  the  year  by  the  justices  of  the  peace,  who  were 
also  directed  to  settle  all  disputes  between  masters  and  appren- 
tices. And  we  have  to  look  to  the  same  times,  and  the  same 
class  of  legislation,  to  find  the  authority  which,  it  is  now 
claimed,  belongs  to  the  Legislature  to  fix  the  compensation  of 
common  carriers,  which  is  not  found  in  any  modern  legislation, 
except  statutes  of  the  last  twenty  years  in  this  country,  relating 
to  railroads. 

Those  mediaeval  days  have  long  since  passed,  and  with  them 
has  passed  that  whole  species  of  legislation  necessary  to  sustain 
a  paternal  government.  The  Bill  of  Rights  and  the  Declara- 
tion of  Independence  freed  us  from  all  such  trammels  and  inter- 


v." 


>" 
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ference,  arid  our  Constitution,  based  upon  that  Declaration  of 
Independence  and  the  Bill  of  Rights,  has  in  terms  prohibited 
the  exercise  of  such  power  by  the  Legislature.  The  character 
of  legislation  invoked  to  sustain  the  decision  in  Munn  vs.  Illi- 
nois has  long  since  been  condemned,  and,  ever  since  the  Decla- 
ration of-  Independence,  has  never  had  a  real  or  practical 
existence  in  this  country,  prior  to  that  decision. 

The  vital  question  now  is,  if  such  legislation  is  to  be  sustained 
under  our  Constitutions,  to  what  extent  will  it  proceed  ?  Where 
will  it  end,  and  what  rights  are  to  be  destroyed?  What  por- 
tion of  our  property  is  to  be  taken,  and  what  part  of  our  pri- 
vate business  regulated  by  the  Legislature  ? 

It  is  said  that  socialism  is  making  rapid  progress,  and  we 
occasionally  hear  the  fearful  mutterings  of  anarchy ;  but  of  all 
the  signs  of  the  times  which  confront  us,  the  most  fearful  is  this 
disposition  of  our  courts  to  sanction  the  lawless  violations,  by 
the  Legislature,  of  rights  and  property  secured  and  guaranteed 
by  the  Constitution. 

The  decision  in  the  case  of  Munn  vs.  Illinois  was  one  of  the 
famous  Granger  decisions,  and  was  evidently  made  to  lay  the 
foundation  upon  which  to  construct  the  theory  of  legislative 
control  of  railroads.  It  is  somewhat  remarkable  that  such 
should  have  been  the  case,  for  it  was  not  necessary  that  the 
principles  and  doctrine  there  promulgated  should  have  been 
announced  in  order  to  uphold  the  right  of  legislative  control 
of  railroads.  That  right  rests  upon  a  different  and  far  more 
substantial  basis,  as  hereinafter  stated. 

In  the  opinion  of  the  Court  of  Appeals  in  the  case  of  Budd, 
it  is  said,  "  that  no  general  power  resided  in  the  Legislature  to 
regulate  private  business,  prescribe  the  conditions  under  which 
it  should  be  conducted,  fix  the  price  of  commodities  or  services, 
or  interfere  with  freedom  of  contract,  and  while  the  merchant, 
manufacturer,  artisan  and  laborer,  under  our  system  of  govern- 
ment, are  left  to  pursue  and  provide  for  their  own  interests  in 
their  own  way,  untrammelled  by  burdensome  and  restrictive 
regulations,  which,  however  common  in  rude  and  irregular 
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times,  are  inconsistent  with  constitutional  liberty,  yet  there 
might  be  special  conditions  and  circumstances  which  brought 
the  business  of  elevating  grain  within  principles  which,  by  the 
common  law,  and  the  practice  of  free  governments,  justified 
legislative  control  and  regulation  in  the  particular  case,  so  that 
the  statute  would  be  constitutional ;  that  the  control  which,  by 
common  law  and  by  statute,  was  exercised  over  common  car- 
riers, was  conclusive  upon  the  point  that  the  right  of  the  Legis- 
lature to  regulate  the  charges  for  services  in  connection  with 
the  use  of  property,  did  not  depend  in  every  case  upon  the 
question  whether  there  was  a  legal  monopoly  or  whether 
special  governmental  privileges  or  protection  had  been 
bestowed." 

^This  statement  is  quoted  with  approval  by  the  Supreme 
Court  of  the  United  States.  It  is  difficult  to  understand  upon 
what  principle  it  can  be  claimed  that  the  Legislature  can  disre- 
gard and  violate  the  most  important  private  rights  of  property, 
and  of  individuals  in  some  cases,  and  yet  have  no  such  power 
or  right  over  others.  The  Constitution  protects  all  alike,  great 
and  small,  and  it  is  denied  that  any  such  control  can  by  the 
Legislature  be  exercised,  over  any  portion  of  the  people  as  will 
deprive  them  of  their  rights  or  their  property  or  its  beneficial 
use,  or  fix  the  price  for  its  use. 

The  statement  by  the  learned  judge  that  both  by  statute  and 
common  law  it  has  always  been  assumed  that  the  compensation 
of  common  carriers  could  be  fixed  by  the  Legislature,  seems 
unwarranted. 

If  it  is  meant  that  two  hundred  years  ago  there  were  statutes 
in  England  authorizing  the  proper  officers  of  government  to 
fix  the  compensation  of  common  carriers,  it  is  not  denied ;  but 
these  same  statutes  authorized  the  same  officers  to  fix  the  com- 
pensation of  all  services  of  individuals  in  nearly  every  avoca- 
tion of  life  at  the  same  time.  This  practice  continued  as  long 
as  the  paternal  system  of  government  was  the  rule  in  England ; 
but  it  is  all  a  relic  of  the  past,  and  is  not  the  law  there  now, 
and  is  interesting  only  to  the  antiquarian. 


JOHN    W.    GARY.  277 

Save  the  statutes  of  the  last  twenty  years  relating  to  rail- 
roads, it  will  be  difficult  to  find  any  statute  in  America  fixing 
the  compensation  of  common  carriers.  To  say  that  it  has 
never  been  done,  would  perhaps  be  rash,  but  that  it  has  never 
been  the  general  practice  in  this  country  to  fix  the  charges  of 
common  carriers,  is  asserted  without  the  fear  of  contradiction, 
and  such  statutes,  and  more  especially  judgments  of  courts  sus- 
taining their  validity,  would  be  interesting  reading  when  found. 
I  have  never  discovered  them. 

The  fact  that  the  legislation  of  the  last  twenty  years  in 
several  of  the  States  of  the  Union  has  assumed,  to  a  greater 
or  less  extent,  to  fix  the  compensation  of  railroad  companies  as 
common  carriers,  is  not  pertinent  to  the  question  here  under 
discussion.  Such  statutes  relating  to  railroads  rest  upon  an 
entirely  different  basis,  and  could  not  be  sustained  upon  the 
principle  here  relied  on.  It  is  true  that  such  a  theory  was 
advanced  in  the  Munn  case,  but  was  not  supported  by  any 
adjudged  cases.  None  such  are  now  to  be  found,  except  those 
based  on  the  Munn  decision. 

The  folly  of  this  kind  of  legislation  is  well  illustrated  in  the 
course  of  trade  relating  to  the  subject.  As  has  been  seen,  the 
statutes  passed  in  1871,  in  Illinois,  provided  for  a  compensation 
for  elevating  grain,  of  two  cents  per  bushel.  That  statute  still 
remains  in  force,  but  the  business  has  moved  away  from  the 
statute  and  the  price  for  elevating  grain  in  Chicago  is  now 
three-fourths  of  a  cent  per  bushel.  Such  is  the  power  of  the 
laws  of  trade  and  of  competition,  when  left  free  to  operate. 
The  same  course  of  trade  and  competition  appears  to  have 
operated  in  the  State  of  New  York,  and  the  business  of  elevat- 
ing, transferring,  receiving  and  delivering  grain,  prior  to  these 
statutes,  was  performed  at  only  one  cent  per  bushel.  This 
statute  attempts  to  fix  it  at  five-eighths  of  one  cent.  Whether 
that  amount  is  reasonable,  or  the  amount  of  one  cent  is  extrava- 
gant, we  have  not  the  means  of  determining,  but  that  the  inevi- 
table laws  of  trade,  if  left  free  to  operate  upon  the  question, 
will  ultimately  establish  a  proper  rate,  cannot  be  doubted.     The 
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whole  matter  of  fixing  prices  by  the  Legislature  is  unauthorized, 
and  an  attempt  at  paternal  government,  which  cannot  exist 
under  our  free  constitution,  and  we  quote  from  Judge  Brewer 
in  his  dissenting  opinion  in  this  case : 

"  The  paternal  theory  of  government  is  to  me  odious.  The 
utmost  possible  liberty  to  the  individual,  and  the  fullest  possible 
protection  to  him  and  his  property,  is  both  the  limitation  and 
duty  of  government.  If  it  may  regulate  the  price  of  one 
service,  which  is  not  a  public  service,  or  the  compensation  for 
the  use  of  one  kind  of  property  which  is  not  devoted  to  a  public 
uBe,  why  may  it  not,  with  equal  reason,  regulate  the  price  of 
all  service,  and  the  compensation  to  be  paid  for  the  use  of  all 
property  ?  And  if  so,  *  Looking  Backward '  is  nearer  than  a 
dream.** 

It  is  frequently  stated  that  the  fact  that  certain  property  is 
owned  and  controlled  by  a  corporation  is  a  reason  why  the 
Legislature  may  interfere  with  its  management,  and  even  fix 
and  determine  the  price  for  its  use ;  and,  with  equal  propriety, 
it  might  fix  the  price  at  which  it  should  be  sold,  and  even 
compel  a  sale  of  it.  The  Legislature  possesses  no  such  right, 
and  can  no  more  interfere  with  property  owned  and  controlled 
.by  a  corporation,  for  the  reason  that  it  is  so  owned  and  con- 
trolled, than  if  the  ownership  and  control  were  in  natural 
persons.  The  right  of  a  corporation  to  its  property  is  just  as 
sacred,  and  just  as  much  beyond  the  control  of  the  Legislature, 
as  it  would  be  if  it  were  owned  by  natural  persons.  The  Con- 
stitutions of  the  country  extend  to  the  protection  of  property 
owned  by  corporations  the  same  as  to  individuals.  This 
would  be  manifest  to  all,  if  for  a  moment  they  considered  the 
constitutions  of  corporations,  and  the  reason  for  their  existence. 
They  are  simply  the  representatives  of  natural  persons,  who  in 
fact  are  the  owners  of  property  held  by  corporations.  Many 
enterprises  are  too  extensive  to  be  undertaken  and  carried  on 
by  single  individuals,  or  a  company  of  individuals  associated  in 
their  individual  names,  and  it  is  practically  impossible  that  the 
great  enterprises  and  improvements  of  the  country,  either  per- 
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manent  in  their  nature,  or  continuing  for  a  great  number  of 
years,  should  be  conducted  by  any  association  of  individuals 
acting  as  such,  for  the  reason  that  death  will  cause  changes 
among  such  persons,  and  a  change  of  interest,  and  these  changes 
would  aJone  render  it  impossible  to  prosecute  and  continue  such 
enterprises  by  individuals  or  partnerships.  To  avoid  these  dif- 
ficulties, corporations  are  authorized,  either  by  general  or 
special  laws  of  the  State,  by  which  certain  individuals  are 
allowed  to  form  an  artificial  or  ideal  person,  to  hold  property 
and  transact  the  particular  business  specified  in  its  corporate 
name,  to  have  perpetual  succession,  and  the  right  to  issue  to  the 
several  corporators  or  parties  interested  therein  stock  as  repre- 
senting their  interests.  These  are  the  essential  corporate 
rights  of  every  corporation.  The  law  simply  authorizes  this 
ideal  person  to  hold  certain  property  and  transact  certain  busi- 
ness in  its  corporate  name,  and  have  a  common  seal  and  per- 
petual succession,  and,  while  the  property  and  business  is 
technically  the  property  and  business  of  the  corporation,  it  is 
in  fact  and  in  reality  the  property  and  business  of  the  indi- 
vidual persons  composing  the  corporation  or  owning  its  stock  ; 
and  there  is  no  more  right  in  the  Legislature,  for  that  reason^ 
to  interfere  with  the  property  so  held,  or  deprive  it  of  any  of 
its  attributes,  than  it  would  have  if  held  directly  in  the  name  of 
the  parties  interested  therein.  It  is  true  that  most  of  the 
States,  in  their  Constitutions,  general  statutes  or  special  char- 
ters, since  the  decision  in  the  Dartmouth  College  case,  have 
provided  that  these  laws,  authorizing  the  formation  of  corpora- 
tions, may  be  altered,  amended  or  repealed  by  the  Legislature. 
It  is  sometimes  claimed  that  this  authority  gives  to  the  Legis- 
lature a  right  of  control  over  the  property  of  the  corporation 
which  it  would  not  possess  in  the  case  of  individuals.  There  is, 
however,  no  foundation  for  this  claim.  The  reserved  power 
grew  out  of  the  decision  in  the  Dartmouth  College  case,  which 
held  that  the  charter  of  a  corporation  was  a  contract,  and  for 
that  reason  could  not  be  altered,  amended  or  repealed  by  the 
Legislature,  and  was  intended  to  preserve  to  the  Legislature 
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the  same  right  of  legislation  in  regard  to  the  charter  of  a  com- 
pany that  it  would  have  had  but  for  the  construction  of  the 
Federal  Constitution  made  by  that  decision,  or,  in  the  language 
of  Mr.  Justice  Bradley,  in  the  Sinking  Fund  Cases,  99  U.  S., 
747-8 :  "In  my  judgment,  the  reservation  is  to  be  interpreted 
as  placing  the  said  legislative  Act  on  the  same  platform  of 
power  and  control  over  the  charter  containing  it  as  it  would 
have  occupied  had  the  constitutional  restriction  about  contracts 
never   existed,  and   I   think   the   reservation  affects  nothing 


more/* 


It  certainly  cannot  be  interpreted  as  reserving  a  right  to  vio- 
late a  contract  at  will  or  the  property  held  by  the  corporation. 
The  Legislature  may  alter  or  amend  a  charter  of  a  company 
^.ffecting  its  corporate  rights,  but  under  that  power  can  pass  no 
Act  interfering  with  the  rights  of  the  corporation  as  owner 
of  the  property.  It  may,  at  its  pleasure,  put  an  end  to 
the  existence  of  the  corporation ;  but  in  that  case,  the  prop- 
erty owned  by  the  corporation  would  revert  to  the  stock-hold- 
•ers,  and  they  would  hold  it  as  individuals,  free  from  any  power 
of  the  Legislature  to  interfere  with  it.  The  Legislature  pos- 
sesses no  right  of  control  or  management  of  the  property  of  a 
railroad  company,  from  the  fact  that  it  is  a  corporation.  Theo- 
retically, or  legally,  it  is  not  necessary  that  a  railroad  should 
be  built  or  owned  by  a  corporation.  An  individual  or  individ- 
uals, possessed  with  the  requisite  means,  might  and  could  con- 
struct and  operate  a  railroad  without  the  organization  of  a  cor- 
poration ;  but,  practically,  it  is  necessary  that  such  an  enterprise 
should  be  contructed  and  owned  by  a  corporation  for  the  rea- 
sons already  stated.  Neither  an  individual  or  individuals,  or  a 
corporation,  can  build  and  operate  a  railroad  without  a  grant 
of  legislative  power,  privileges  and  franchises.  Such  grant 
may  be  to  an  individual  or  corporation,  as  the  Legislature  may 
determine.  In  order  to  construct  and  operate  a  railroad, 
whether  done  by  an  individual  or  corporation,  it  is  necessary 
that  the  Legislature  should  confer  upon  the  party  or  parties 
constructing  it,  first,  the  right  to  exercise  the  power  of  eminent 
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domain,  in  securing  the  right  of  the  way  for  its  road ;  secondly, 
the  privilege  of  locating,  constructing  and  maintaining  its 
road-bed  and  tracks  along  and  across  the  public  highways  and 
other  thoroughfares ;  and  thirdly,  should  grant  to  the  individual 
or  corporation  the  franchise  and  privilege  to  build,  maintain, 
own  and  operate  a  railroad  for  the  purpose  of  carrying  passen- 
gers and  freight.  No  railroad  could  be  built  or  operated  with- 
out the  grant  of  these  privileges  and  franchises  from  the  State. 
These  are  the  grant  of  public  rights  and  franchises. 

Such  grant  being  accepted  by  the  grantee  and  the  road  con- 
structed, it  is  not  competent  for  the  State  to  withdraw  the  fran- 
chises granted.  The  franchise  to  maintain  and  operate  the 
road  cannot  be  avoided  by  the  State,  after  the  road  has  been 
built.  The  total  repeal  of  the  charter  has  no  such  effect ;  the 
franchise  to  maintain  and  operate  inheres  in  the  property,  and 
cannot  be  separated  from  it,  or  violated  by  legislation. 

Such  work  is  a  public  improvement,  and  may  rightfully  be 
undertaken  by  the  government,  in  its  discretion,  but  if  granted 
to  an  individual  or  corporation,  and  the  work  constructed,  the 
property  interests  in  the  road  is  private  property,  but  it  is 
devoted  to  a  public  use,  and  cannot  be  withdrawn  except  by  the 
consent  of  the  State,  and  the  State,  as  representing  the  public, 
has  a  right,  for  these  reasons,  to  supervise  and  direct  its  man- 
agement and  control,  to  the  extent  of  public  interest  therein. 
That  interest  is,  that  the  property  shall  be  properly  and  safely 
operated  for  the  public  convenience,  and  for  a  reasonable  com- 
pensation. The  title  and  ownership  of  the  property  is  wholly  in 
the  individual  or  corporation,  and  not  in  the  State,  and  his 
property  interests  therein  are  just  as  sacred  as  are  his  rights 
in  his  strictly  private  property.  The  price  for  its  use,  and  his 
right,  as  owner  thereof,  to  fix  its  price  or  the  price  for  its  use,  is 
not  different  from  his  rights  in  regard  to  strictly  private  property, 
except  that  the  price  for  its  use  must  be  reasonable,  because  it 
is  a  grant  from  the  public.  * 

In  the  State  Freight  Tax  Case,  15  Wall.  277,  Mr.  Justice 
Strong,  delivering  the  opinion  of  the  court,  says : 
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"  We  concede  the  right  and  power  of  the  State  to  tax  the  fran- 
chises of  its  corporations,  and  the  right  of  the  owners  of  artificial 
highways,  whether  such  owners  be  the  State  or  grantees  of 
franchises  from  the  State,  to  exact  what  they  please  for  the  use 
their  ways.  That  right  is  an  attribute  of  ownership.  *  *  *  *  The 
right  to  make  terms  for  the  use  of  the  roadway  is  in  the  grantee 
of  the  franchise,  not  in  the  grantor.'* 

The  right  to  fix  tl;ie  price  of  the  use  of  all  property  inheres 
in  the  owner  thereof,  subject  only  to  the  rule  that  if  the  prop- 
erty is  devoted  to  a  public  use,  the  compensation  charged  for 
its  use  must  be  reasonable,  and  the  right  of  the  Legislature  to 
supervise  the  management  and  control  of  railways,  to  the  extent 
of  securing  their  proper  and  safe  operation  for  a  reasonable 
compensation,  is  unquestioned,  and  it  has  the  right  to  pass  such 
reasonable  rules  and  regulations  as  will  accomplish  that  result ; 
but  the  property  in  its  ownership  is  private  property,  and  the 
granting  of  these  privileges  does  not  take  from  the  company 
the  right,  as  owner,  to  make  and  fix  its  tariff  of  charge,  but 
only  requires  for  the  protection  of  the  public  that  such  tariffs 
shall  be  reasonable.  This  right  of  the  State  results  from  its 
grant  of  a  public  right  or  franchises  to  the  company. 

Within  the  bounds  of  reasonableness,  the  owner  has  full 
power  and  right  to  make  such  tariffs.  The  fact  that  the  prop- 
erty is  devoted  to  a  public  use  does  not  confer  upon  the  Legis- 
lature any  power  to  fix  the  rates  of  the  company  or  do  anything 
in  that  respect,  except  to  make  such  necessary  and  proper  rules 
and  regulations,  and  take  such  action  as  would  result  in  fixing 
reasonable  rates  for  the  public.  In  the  Granger  legislation 
there  was  no  correct  statement  of  the  theory  upon  which  the 
State  was  authorized  to  interfere  in  the  control  and  manage- 
ment of  railroads.  It  was  contended  by  the  companies  that 
the  State  had  no  such  right,  and  by  the  counsel  opposed  that 
it  had  all  power,  and  the  Court  adopted  the  theory  in  the  Munn 
case  as  the  proper  doctrine,  wherever  the  Legislature  asserted 
the  right  to  apply  it. 
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The  Legislature  has  no  power  to  require  that  the  price  for 
the  use  of  such  property  shall  be  fixed  either  above  or  below  a 
reasonable  compensation ;  were  the  Legislature  to  assume  to  fix 
the  rate  of  compensation  to  be  paid  for  the  use  of  the  property, 
it  could  not  fix  it  above  what  is  reasonable,  for  Lord  Coke 
sa*ys :  "  The  king  cannot  grant  an  unreasonable  toll,"  and 
certainly  the  Legislature  could  not  fix,  or  authorize  the  company 
to  fix,  an  unreasonably  high  compensation  for  property  devoted 
to  a  public  use.  To  do  so,  would  be  to  take  the  property 
of  the  shipper  and  give  it  to  the  carrier,  in  violation  of  the 
Constitution,  which  provides  that  no  person  shall  be  deprived 
of  his  property,  without  due  process  of  law,  and  certainly  the 
establishment  of  an  unreasonably  high  rate,  either  by  the  com- 
pany or  the  Legislature,  could  not  be  regarded  as  due  process 
of  law.  The  same  principle  requires  that  the  company  shall 
not  be  compelled  to  establish  an  unreasonably  low  rate,  as  this 
would  be  taking  the  property  of  the  carrier  and  giving  it  to 
the  shipper,  in  violation  of  the  same  principle. 

There  were  no  statutes  attempting  to  fix  the  compensation 
of  existing  railroads,  or  other  like  property,  prior  to  those  of 
1873,  in  Illinois,  and  1874,  in  Wisconsin,  Iowa  and  Minne- 
sota, and  prior  to  that  time  the  history  of  either  English  or 
American  legislation  or  jurisprudence  furnishes  no  authority 
for  the  exercise  of  any  such  power  by  the  State,  as  has  been 
here  exercised. 

The  case  of  Munn  vs.  Illinois,  although  not  a  railroad  case, 
has  been  the  authority  for  all  railroad  litigation  on  this  sub- 
ject in  the  United  States  Courts,  and  has  been  generally 
followed  in  the  decisions  of  the  State  Courts.  Very  few  of  the 
States  have  applied  the  doctrines  of  that  case  to  any  other 
business  except  the  control  of  railroads.  While  it  is  admitted 
thai  railroads  are,  to  a  certain  extent,  subject  to  legislative 
control,  it  is  denied  that  such  right  is  based  upon  the  doctrine 
proclaimed  in  that  case,  and  the  Supreme  Court  has,  in  a 
recent  decision,  practically  over-ruled  it  and  disapproved  of  its 
most  material  and  pernicious  principle. 


284  LIMITATIONS    OF    LEGISLATIVE   POWER, 

In  that  case  the  Court  held  that  it  was  competent  for  the 
Legislature  to  fix  the  compensation  to  be  paid  for  the  use  of 
property,  and  further  held  that  in  case  the  amount  of  com- 
pensation so  fixed  was  challenged  as  unreasonably  low,  that  it 
did  not  raise  a  question  for  the  judiciary,  but  that  the  decision 
of  the  Legislature  was  final,  and  that  the  remedy  of  the  owners 
of  the  property,  for  protection  against  such  abuse  by  the 
Legislature,  was  by  a  resort  to  the  polls,  and  not  to  the  courts. 

Subsequently  in  1887,  the  State  of  Minnesota  passed  an 
Act  authorizing  its  railroad  commissioners  to  fix  the  compen- 
sation to  be  paid  for  transportation  of  freight  in  that  State.  In 
pursuance  of  the  Act,  the  Commission  fixed  the  rate  to  be  paid 
for  the  transportation  of  milk  on  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  between  certain  points,  below  what  the 
Company  was  then  charging.  The  Company  refused  to  comply 
with  the  order  of  the  Commission,  and  thereupon  the  Attorney 
General  procured  from  the  Supreme  Court  an  alternative 
mandamus  directed  to  the  Company,  requiring  it  to  obey  the 
order,  or  show  cause  to  the  Supreme  Court  why  the  order 
should  not  be  obeyed.  The  Company  appeared  and,  for  cause, 
showed  that  the  compensation,  as  fixed,  was  not  a  reasonable 
compensation  for  the  service  required,  and  asked  for  a  refer- 
ence to  take  testimony,  to  establish  that  fact.  The  Attorney 
General  demurred  to  the  answer  and  asked  that  a  peremptory 
writ  issue.  The  Court,  accepting  the  decision  in  the  Munn 
case  as  the  law,  granted  this  motion,  and  issued  the  writ,  and 
in  its  opinion  given  on  the  motion  said:  ''  Under  the  pro- 
visions of  the  Act,  the  rates  thus  published  are  the  only  ones 
that  are  lawful,  and,  therefore,  in  contemplation  of  law,  the 
only  ones  that  are  equal  and  reasonable,  and  in  proceedings 
like  the  [)resent  there  is,  as  said  before,  no  fact  to  traverse 
except  the  violation  of  the  law,  in  refusing  compliance  with 
the  recommendations  of  the  Commission."  The  Company 
appealed  from  this  decision  to  the  Supreme  Court  of  the 
United  States,  and  made  the  point  that  the  Court  below  erred 
in  holding  that  the  schedules  of  rates  fixed  by  said  Commission 
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were  final  and  conclusive  as  to  what  were  legal,  equal  and 
reasonable  rates,  and  that  they  were  the  only  ones  that  were 
lawful,  and  therefore,  in  contemplation  of  law,  the  only  ones 
that  were  equal  and  reasonable,  and  insisted  that  the  question 
as  to  reasonableness  of  the  rate  fixed,  when  challenged,  was 
for  the  judiciary,  and  not  for  the  Legislature.  The  Court 
sustained  the  appeal  and  reversed  the  judgment  of  the  Court 
below.  On  the  argument  in  open  court,  Mr.  Justice  Bradley 
stated  that  in  his  opinion  the  question  was  one  for  the  Legisla- 
ture,  and  not  for  the  Court,  as  had  theretofore  been  held  in 
similar  cases,  and  in  his  dissenting  opinion  filed  in  the  case 
says :  ^'  I  cannot  agree  with  the  decision  of  the  Court  in  this 
case.  It  practically  overrules  Munn  vs.  Illinois,  and  several 
railroad  cases  that  were  decided  at  the  same  time.  The 
governing  principle  of  those  cases  was  that  the  regulation  and 
settlement  of  the  fares  of  railroads  and  other  public  accommo- 
dations, is  a  legislative  prerogative  and  not  a  judicial  one. 
This  is  a  principle  which  I  regard  as  one  of  great  importance." 

Mr.  Justice  Miller  also  delivered  a  concurring  opinion,  in 
which  he  said : 

"Neither  the  Legislature,  nor  such  Commission,  acting 
under  the  authority  of  the  Legislature,  can  establish,  arbi- 
trarily and  without  regard  to  justice  and  right,  a  tariflf  of 
rates  for  such  transportation  which  is  so  unreasonable  as  to 
practically  destroy  the  value  of  property  of  persons  engaged 
in  the  carrying  business,  on  the  one  hand,  nor  so  exorbitant 
and  extreme  as  to  be  in  such  utter  disregard  of  the  rights  of 
the  public  for  the  use  of  such  transportion,  on  the  other. 

"  In  either  of  these  classes  of  cases  there  is  an  ultimate 
remedy  by  the  parties  aggrieved,  in  the  courts,  for  relief 
against  such  oppressive  legislation,  and  especially  in  the 
courts  of  the  United  States,  where  the  tariff  of  rates  estab- 
lished either  by  the  Legislature  or  by  the  Commission,  is  such 
as  to  deprive  a  party  of  his  property  without  due  process  of 
law.'* 
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In  the  opinion  of  the  Court,  delivered  by  Justice  Blatchford, 
page  458,  the  Court  say  ; 

'*  In  the  present  case,  the  return  alleged  that  the  rate  of 
charge  fixed  by  the  Commission  was  not  equal  or  reasonable, 
and  the  Supreme  Court  held  that  the  statute  deprived  the 
Company  of  the  right  to  show  that  judicially.  The  question 
of  the  reasonableness  of  a  rate  of  charge  for  transpiortation  by 
a  railroad  company,  involving,  as  it  does,  the  element  of  reason- 
ableness, both  as  regards  the  Company  and  as  regards  the 
public,  is  eminently  a  question  for  judicial  investigation, 
requiring  due  process  of  law  for  its  determination.  If  the 
Company  is  deprived  of  the  power  of  charging  reasonable 
rates  for  the  use  of  its  property,  and  such  deprivation  takes 
place  in  the  absence  of  an  investigation  by  judicial  machinery, 
it  is  deprived  of  the  lawful  use  of  its  property,  and  thus,  in 
substance  and  effect,  of  the  property  itself,  without  due  pro- 
cess of  law,  and  in  violation  of  the  Constitution  of  the  United 
States ;  and  in  so  far  as  it  is  thus  deprived,  while  other  per- 
sons are  permitted  to  receive  reasonable  profits  upon  their 
invested  capital,  the  Company  is  deprived  of  the  equal  pro- 
tection of  the  laws." 

It  may,  therefore,  be  assumed  that  the  legislative  or  State 
control  of  railroads  in  this  country  is  established,  to  the 
extent  that  the  State,  through  its  Legislature,  or  otherwise,  is 
entitled  to  require  that  all  railroads,  shall  be  safely  and  con- 
veniently operated  for  the  accommodation  of  the  public  for  a 
reasonable  compensation,  and  to  make  all  suitable  and  proper 
regulations  for  that  purpose ;  but  in  c^se  its  rules  and  regula- 
tions in  that  respect  are  challenged  as  unreasonable  and  unjust, 
the  ultimate  remedy  for  the  party  aggrieved  is  by  an  appeal 
to  the  courts.  In  other  words,  that  the  question  of  reason- 
ableness in  such  case  is  for  the  courts,  not  the  Legislature, 
for  final  determination. 


•THE  PROBLEM  OF  UNIFORM  LEGISLA- 
TION IN  THE  UNITED  STATES. 

BY 

WIIvLIAM    L.    SNYDKR, 

OF  NEW  YORK,  NEW  YORK. 

Uniform  legislation  is  an.  ideal  conception.  It  is  the 
objective  point  sought  by  all  who  have  given  any  thought  to 
the  subject  of  law  reform.  The  effort  to  secure  an  international 
code  is  stimulated  by  the  idea  of  uniformity  and  harmony  in 
interstate  and  international  relations.  In  the  United  States, 
the  youngest  and  most  prosperous  in  the  family  of  n^itions — 
with  its  unique  dual  government,  embracing  the  supremacy  of 
the  Federal  Constitution  and  the  sovereignty  of  the  States, 
the  subject  is  growing  in  interest  and  importance,  in  view  of 
our  material  growth  and  development. 

Here,  as  in  no  other  country,  we  have  two  governments 
clearly  defined ;  existing  concurrently,  and  operating  simul- 
taneously. Two  distinct  systems,  yet  so  ingeniously  blended 
as  to  represent  a  harmonious  whole.  Sovereignties  within 
a  sovereignty.  It  was  reserved  for  the  genius  of  American 
statesmanship  to  conceive  and  carry  into  practical  operation  the 
idea  of  dividing  sovereignty  into  parts,  and  uniting  those  parts 
so  as  to  exist  without  friction  in  a  central  government,  main- 
taining in  political  unity  independent  sovereignties.  These 
sovereignties  may  be  created  without  limit,  while  the  Union 
is  extending  its  dominion  so  as  to  embrace  a  continent. 

With  us,  therefore,  the  task  remains  to  secure  legislative 
harmony,  so  far  as  may  be,  upon  those  subjects  over  which  the 
various  State  Legislatures  retain  absolute  and  exclusive  control. 
To  assimilate,  as  far  as  possible,  the  body  of  the  law,  the  rules 
of  practice  and  mode  of  procedure  in  the  tribunals  of  the 
various  States,  presents  a  problem  worthy  of  the  best  thought 
and  highest  efiFort. 

(287) 
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The  reform  must  be  secured  by  the  voluntary  action  of  the 
States. 

The  Federal  government  was  wisely  designed  as  a  govern- 
ment of  delegated  powers.  The  Constitution  declares  expressly 
that  "  the  powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved 
to  the  States  respectively  or  to  the  people.*' 

The  problem  of  uniform  legislation,  therefore,  so  far  as 
relates  to  those  subjects  not  delegated  to  the  United  States  or 
to  Congress,  must  be  solved,  either  by  the  States  surrendering 
more  power,  or  by  exercising  it  with  uniformity  in  their  several 
legislatures. 

The  States  must  either  surrender  their  powers,  so  as  to  confer 
upon  Congress  exclusive  authority  to  legislate,  or  they  must 
agree  among  themselves  to  assimilate  and  render  harmonious 
legislation  on  any  given  subject. 

The  surrender  of  power  by  the  States  is  out  of  the  question. 
If  the  surrender  were  made,  the  result  would  be  to  change  our 
form  of  government.  To  add  to  the  powers  of  Congress  must 
of  necessity  subtract  from  the  powers  of  the  States.  To 
strengthen  the  one  is  to  weaken  the  other.  The  equipoise  so 
evenly  maintained  by  the  division  of  political  power,  which  for 
more  than  a  century  has  secured  to  us  an  indestructible  union 
of  indestructible  States,  would  thereby  be  destroyed.  The 
States,  the  pride  and  glory  and  strength  of  our  dual  political 
system,  would  disappear,  and  a  centralized  Federal  power  would 
arise  in  their  stead. 

Ideal  uniformity,  secured  at  such  a  fearful  cost,  cannot  be 
considered.  The  sacrifice  is  too  great,  the  cost  too  dear,  even 
for  the  sake  of  securing  a  Constitutional  amendment  to  author- 
ize Congress  to  legislate  exclusively  on  the  subject  of  marriage 
and  divorce. 

Experience,  too,  has  shown  the  difficulty  of  getting  the 
States  to  agree  upon  further  amendments  to  the  Constitution. 
After  the  adoption  of  the  first  group,  none  others.were  secured 
in  the  course  of  a  century,  save  the  three  made  possible  only 
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through  the  prodigious  energy  of  war.  In  view  of  these  facte, 
and  when  it  is  remembered  that  the  Constitution  has  been  but 
once  amended  in  the  course  of  a  hundred  years,  it  seems  clear 
that  the  only  practical  mode  of  securing  uniform  legislation  is 
by  voluntary  action  among  the  States. 

The  initial  step  in  this  direction  was  taken  by  the  State  of 
New  York.  The  Act  passsed  at  Albany  in  May,  1890, 
entitled  "An  Act  to  provide  for  the  appointment  of  Commis- 
sioners for  the  promotion  of  uniformity  of  legislation  in  the 
United  States"  was  the  first  official  recognition  as  to  the  fea- 
sibility of  securing  uniform  legislation  by  voluntary  State 
action.  The  New  York  Commission  has  secured  .the  co-opera- 
tion of  a  number  of  commonwealths,  and  similar  Commissions 
have  now  been  appointed  in  Georgia,  Pennsylvania,  Delaware, 
Massachusetts,  Mississippi,  New  Jersey  and  Michigan.  The 
movement  is  now  well  under  way,  and  promises  practical  results 
in  the  near  future. 

Within  the  limits  of  this  paper  I  can  but  indicate  briefly 
some  of  the  subjects  in  which  harmonious  action  may  be 
secured,  and  the  mode  in  which  this  result  may  be  accomplished. 

I  believe  that  a  degree  of  harmony  may  be  attained.  I  am 
convinced,  also,  that  this  can  be  done  without  trenching  to  any 
considerable  extent  upon  the  domain  of  State  legislation.  A 
number*  of  States  have  already  incorporated  in  their  laws  certain 
provisions  intended  to  secure  uniformity.  I  shall  particularize 
these  presently.  The  first  duty  will  be  to  gather  these  fragments 
of  State  legislation  so  as  to  incorporate  them  in  an  orderly 
manner  into  a  symmetrical  enactment.  The  next  step  will  be  to 
secure  an  extension  of  its  provisions,  so  as  to  embrace  as  many 
subjects  as  possible,  and  seek  to  have  it  adopted  in  all  the  States. 

In  order  to  round  out  and  complete  the  scheme  of  uniform- 
ity,  an  interstate  commercial  code  might  be  adopted. 

The  law,  embracing  the  existing  scattered  legislation  might, 
in  order  to  indentify  it,  be  designated  the  "  Uniform  Statute." 

Its  adoption  might  be  secured  more  readily  than  an  interr 
state  code,  for  the  reason  that  it  will  contain,  in  methodical 
19 
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order,  the  laW  as  it  now  exists  in  a  number  of  States.  The 
subjects  embraced  will  include  deeds  and  written  instruments 
affecting  lands,  wills,  proof  and  interpretation  of  foreign  wills, 
contesting  foreign  wills,  descent  and  distribution,  legitimacy, 
marriage  and  divorce. 

The  interstate  code  would  embrace  commercial  paper,  usury, 
partnership,  agency,  factors  and  brokers,  insurance  and 
insolvency. 

When  the  uniform  statute  is  prepared,  it  will  be  surprising 
to  note  to  what  extent  many  of  the  States  have  been  uncon- 
sciously endeavoring  to  assimilate  their  laws,  so  as  to  conform 
to  those  of  other  States.  In  fact  the  work  of  securing  uniform- 
ity has  been  progressing  unwittingly,  within  very  narrow  limits, 
it  is  true^  especially  in  many  of  the  new  States. 

Take,  for  example,  the  subject  of  wills,  deeds  and  written 
instruments  affecting  lands.  In  the  younger  States  much 
of  the  realty  is  owned  by  non-residents.  Eastern  capitalists 
frequently  invest  in  the  rich  mineral  lands  and  property  in  the 
prosperous  and  growing  cities  of  the  West.  There  are  many 
persons  owning  lands  in  half  a  dozen  States  of  the  Union.  In 
preparing  a  deed,  the  instrument  must  be  executed  in  conformity 
with  the  law  of  the  State  where  the  land  is  situated.  In  pre- 
paring a  will  whereby  to  dispose  of  lands  in  various  States, 
the  will  must,  as  a  rule,  conform  to  the  law  of  every  State  in 
which  the  testator  owns  lands. 

A  man  owns  real  estate,  let  us  suppose,  in  Ohio,  Montana 
and  Louisiana.  He  resides  in  New  York,  Connecticut  or 
Massachusetts.  It  is  not  always  convenient  to  look  up  the 
law  of  these  various  States,  in  case  the  owner  desires  to  have 
a  conveyance  prepared  and  executed.  It  is  not  always  possible, 
in  hurriedly  drawing  a  last  will  and  testament,  to  ascertain 
the  detail  and  minutia  of  the  laws  of  the  various  States,  with 
r^ard  to  the  mode  in  which  the  instrument  must  be  executed. 

This  fact  is  recognized  in  many  States.  Their  legislatures 
haye  SO»ght  to  unify  the  law  as  far  as  possible  to  overcome  the 
diflSculty. 
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AS   TO    DEEDS   AND   CONVEIYANCBS. 

First,  as  to  deeds.  Let  us  observe  what  has  been  enacted 
so  as  to  make  a  deed  executed  without  the  State  valid  and 
binding  as  though  executed  within  it. 

In  Ohio,  for  example,  unless  the  law  has  been  changed  very 
recently,  the  rule  is  that  a  deed,  mortgage  or  power  of 
attorney  or  other  instrument  affecting  lands  in  that  State, 
executed  without  the  State,  if  acknowledged  or  proved  in 
conformity  with  the  law  of  the  State  or  country  where 
executed,  such  instrument  shall  be  deemed  to  be  validly 
executed  as  if  it  had  been  made  within  the  State  of  Ohio,  and 
in  conformity  with  its  laws. 

This  rule  seems  to  prevail  also  in  Illinois,  Kansas,  Louisiana 
(as  to  the  form  of  acknowledgment),  Nebraska,  Oregon  and 
Wisconsin. 

Here,  then,  in  at  least  seven  States  the  law  as  to  the  execu- 
tion of  deeds  or  written  instruments  affecting  lands  has  been 
made  uniform.  This  result  has  been  attained,  it  will  be 
observed,  without  altering  the  laws  of  these  States  respectively. 
Their  legislatures  have  simply  declared  that  they  have  confi- 
dence in  the  laws  of  their  sister  States. 

Their  statutes  prescribe  the  mode  in  which  deeds  and  con- 
veyances shall  be  executed.  But,  recognizing  the  fact  that 
citizens  of  other  States  may  have  interests  which  they  desire 
to  convey,  and  that  these  owners  may  be  obliged  to  execute 
a  conveyance  in  such  foreign  State,  they  have  declared  that 
if  such  conveyance  shall  conform  to  the  laws  of  the  State 
where  executed,  it  shall  be  sufficient. 

This  seems  to  be  a  wise  and  salutary  rule.  Surely  we  are 
all  citizens  of  one  commonwealth,  and  owe  allegiance  to  one 
flag.  We  have  a  common  country.  We  are  a  homogeneous 
people.  What  good  reason  is  there,  in  law  or  morals,  which 
requires  that  a  deed  executed  according  to  the  laws  of  one 
State,  should  not  be  a  good  and  sufficient  deed  in  any  State  or 
Territory  of  the  United  States. 
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In  Massachusetts,  the  form  of  acknowledgment  is  perhaps 
the  briefest  to  be  found.  It  is  as  follows :  "  Then  personally 
appeared  the  above-named  John  Doe,  and  acknowledged  the 
foregoing  instrument  to  be  his  free  act  and  deed."  If  the 
words,  "to  be  his  free  act  and  deed,"  were  omitted,  and  a 
requirement  were  substituted  in  lieu  thereof,  that  the  officer 
should  certify  that  the  grantor  is  known  to  the  officer  "  to  be 
the  individual  described  in,  and  who  executed  the  instrument," 
the  form  would  be  a  model.  It  would  be  sufficient  for  all  prac- 
tical purposes.  Enough  in  this  land  of  common  schools, 
where  the  percentage  of  ignorance  and  illiteracy  is  at  a 
minimum.  But  if  a  gentlemen  in  Boston,  owning  real  estate 
in  Nfew  York,  should  append  the  Massachusetts  form  of 
acknowledgment  to  his  conveyance,  the  instrument  would  be 
worthless,  because  the  officer  taking  the  acknowledgment  did 
not  certify  that  the  grantor  was  known  to  him  ''to  be  the 
individual  described  in  and  who  executed  "  the  instrument.  The 
deed  could  not  be  recorded  in  New  York,  and  serious  complica- 
tions might  ensue.  But  if  the  land  happened  to  be  in  Cincinnati, 
or  elsewhere  in  Ohio,  or  in  Illinois,  Kansas,  Nebraska,  Oregon 
or  Wisconsin,  the  deed  executed  in  Boston,  in  accordance  with 
the  laws  of  Massachusetts,  would  be  valid  and  effectual  in 
either  of  those  States.  The  lawyer  in  Boston  would  be  spared 
the  drudgery  of  looking  up  the  various  details  as  to  the  peculiar 
wording  or  form  of  an  acknowledgment,  or  even  of  the  instru- 
ment itself,  prescribed  in  those  particular  States.  But  because 
only  some  States  have  adopted  this  salutary  rule,  the  labor 
devolves  upon  counsel  to  examine  the  statutes  of  every  State 
where  land  is  situated^  before  preparing  a  conveyance.  The 
advantage  of  a  uniform  law  in  this  regard  is  apparent,  and  no 
good  reason  has  thus  far  been  advanced  why  it  should  not  be 
secured. 

A  provision  of  this  character,  if  generally  adopted,  would 
accomplish  this  result.  The  "  Uniform  Statute  "  might  provide 
as  follows : 
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Deeds  and  Conveyances. — Deeds,  mortgages,  .powers  of 
attorney  or  written  instruments  affecting  any  interests  in 
lands,  executed  without  the  State,  and  within  the  United 
States,  if  the  instrument  is  prepared  and  acknowledged  or 
proved  in  the  mode  prescribed  by  the  law  of  the  State  or 
Territory  where  executed,  shall  be  deemed  to  be  legally 
executed,  and  shall  have  the  same  force  and  effect,  as  if 
executed  in  the  mode  prescribed  by  the  laws  of  this  State. 

It  may  be  said  that  some  States  do  not  require  seals  upon 
deeds.  That,  therefore,  a  deed  of  land  in  New  York,  if 
executed  in  a  State  in  which  seals  were  not  required,  would 
operate  to  defeat  the  covenants,  so  that  they  would  run  for  six 
years  instead  of  twenty.  There  is  nothing  in  the  objection, 
for  the  proposed  statute  declares  that  the  instrument  shall 
have  the  same  force  and  effect  as  if  executed  in  the  mode 
prescribed  by  the  laws  of  this  State.  That  is,  as  to  New  York, 
with  the  same  force  and  effect  as  if  a  seal  had  been  used.  The 
covenants  would  still  be  under  seal,  therefore,  and  run  for 
twenty  years.  * 

The  chief  difficulty,  perhaps,  arises  in  view  of  the  chaotic 
state  of  the  law  as  to  the  rights  and  powers  of  married  women. 
In  many  States  they  are  required  to  be  examined  as  to  the 
execution  of  an  instrument  apart  from  their  husbands.  But 
even  these  old  rules  are  fast  disappearing,  and  the  uniform 
provision  would  hasten  the  assimilation  of  the  law  so  as  to 
make  it  harmonious  in  this  regard. 


alternative  legislation. 

This  difficulty  may  be  solved  in  another  mode,  namely,  by 
what  might  appropriately  be  termed  alternative  legislation. 
That  is,  by  prevailing  if  possible  upon  the  States  to  adopt  a 
uniform  law  prescribing  a  form  of  acknowledgment,  and  leav- 
ing it  optional  to  use  the  form  at  present  existing  in  any  State, 
or  the  form  prescribed  by  the  uniform  statute.  The  uniform 
statute  would  in  terms  provide  that  either  of  the  forms  now  in 
use  in  the  State,  or  the  forms  contained  in  the  uniform  statute, 
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might  be  «used.  Thus,  each  State  in  addition  to  its  own  forms, 
would  have  also  a  form  which  would  be  good  in  any  State,  if 
this  statute  was  everywhere  adopted.  Thus,  a  uniform  form  of 
acknowledgment  would  be  provided  which  would  in  time  com- 
mend itself  everywhere,  because  it  could  be  used  everywhere, 
and  its  use  would  in  time  become  universal. 

This  method  of  alternative  legislation  has  been  favorably 
regarded  by  the  representatives  of  those  States  which  have 
appointed  commissions  to  promote  uniform  legislation  and  will 
doubtless  be  recommended  in  the  several  States. 


AS    TO   WILLS. 

Second,  as  to  wills.  The  assimilation  of  the  law  with 
respect  to  wills  will  be  found  in  a  larger  number  of  States 
than  the  provisions  with  respect  to  deeds  and  conveyances. 
A  cardinal  doctrine  as  to  the  construction  of  wills  is  to  give 
force  and  effect  to  the  Intention  of  the  testator.  What  good 
reasons,  can  there  be  for  not  making  this  provision  which 
prevails  as  to  construction,  general  throughout  the  United 
States,  with  respect  to  execution ;  and  allow  a  will  which  is 
properly  executed  in  one  State,  to  stand  and  receive  recogni- 
tion in  every  other;  The  rule  fixing  the  number  of  witnesses 
is  merely  arbitrary.  New  York  and  a  great  majority  of  the 
States  require  but  two.  Connecticut,  Florida,  Georgia,  Maine 
and  a  few  other  States  require  three  witnesses.  The  result  of 
this  diversity  may  work  great  hardship.  A  citizen  of  New  York 
may  have  executed  his  will  according  to  the  laws  of  New  York, 
disposing  of  his  property  in  the  manner  in  which  he  desired  to 
have  it  distributed.  Perhaps,  long  after  executing  the  instrument 
he  acquires  valuable  real  property  at  Bar  Harbor  or  elsewhere 
in  the  State  of  Maine,  or  in  Georgia,  Florida  or  other  State 
'which  has  fixed  three  as  the  number  of  subscribing  witnesses. 
In  case  of  his  death,  unless  some  saving  clause  has  been  pro- 
vided by  the  statute,  the  intention  of  the  testator  might  be 
altogether  defeated,  simply  because  two  witnesses  subscribed 
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the  instrument  instead  of  three.  Some  wiseacre  might  observe 
that  as  matter  of  precaution,  every  will  should  have  three 
witnesses.  Sut  suppose  this  precaution  had  not  been  taken, 
or  suppose  some  other  detail  as  to  the  mode  of  execution  had 
not  been  complied  with,  surely  the  man  should  not  be  declared 
to  have  died  intestate,  for  a  failure  to  comply  with  some  artificial 
rule  pertaining  to  the  mere  form  of  the  execution  of  the 
instrument.  When  we  come  to  consider  matters  of  con- 
struction, as,  for  example,  the  suspension  of  the  power  of 
alienation,  a  different  question  arises.  As  to  the  mode  of 
execution,  however,  a  will  properly  executed  in  one  State 
should  be  declared  to  be  properly  executed  in  all.  This  rule 
is  admitted  in  some  States,  as  in  New  York,  Georgia  and  some 
others,  with  regard  to  personalty,  but  not  as  to  reality ;  and  is 
simply  an  application  of  the  common  law  doctrine,  that 
personalty  is  to  be  disposed  of  in  accordance  with  the  law  of 
the  domicile  of  the  testator  or  intestate.  The  growing 
sentiment,  however,  seems  to  be  that  the  distinction  should  be 
abolished,  and  it  has  be^n  abolished  in  nearly  half  of  the 
States.  For  example,  the  laws  of  Montana  declare  in  substance 
that  a  will  of  real  or  personal  property,  or  both,  executed  by 
a  person  not  having  a  domicile  in  Montana,  is  as  valid,  when 
executed  according  to  the  law  of  the  place  in  which  the  same 
is  made,  or  in  which  the  testator  was  at  the  time  domiciled,  as 
if  it  were  made  in  Montana,  according  to  the  laws  thereof. 

Massachusetts,  in  like  manner,  has  provided  that  a  will  made 
out  of  that  State,  valid  according  to  the  laws  of  the  State  ,or 
Countrv  where  made,  shall  have  the  same  effect  as  if  executed 
according  to  the  laws  of  Massachusetts,  upon  being  proved  and 
allowed  therein.  And  this  seems  to  be  the  rule  in  at  least 
twenty-one  States,  namely :  Connecticut,  Florida,  Illinois, 
Indiana,  Iowa,  Kansas,  Louisiana,  Maine,  Maryland,  Massa- 
chusetts, Michigan,  Montana,  Nebraska,  North  Dakota,  South 
Dakota,  Pennsylvania,  Tennessee,  Virginia,  Ohio,  Wisconsin 
and  Wyoming.  The  effort  to  secure  uniformity  in  this  respect, 
it  will  be  observed,  is  well  advanced.     Let  this  branch  of  the 
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subject  be  embraced  in  '*  The  Uniform  Statute "  and  made 
universal  at  the  earliest  day  possible.  With  half  the  States 
already  committed  to  the  wisdom  of  the  rule,  it  would  seem  that 
this  matter  might  readily  be  accomplished,  especially  if  it  be 
clearly  understood  that  rules  of  construction  are  not  thereby 
effected.  Upon  these  points  the  uniform  statute  might  provide 
as  follows : 

Wills. — A  will  of  real  or  personal  property,  or  both,  executed 
without  the  State,  and  within  the  United  States,  if  executed  in 
the  mode  prescribed  by  the  law  of  the  State  or  Territory  where 
executed,  or  in  which  the  testator  was  domiciled,  shall  be 
deemed  to  be  legally  executed,  and  shall  have  the  same  force 
and  effect,  as  if  executed  in  the  mode  prescribed  by  the  laws  of 
this  State. 

PROViNa  Foreign  Wills. — Where  a  will  of  real  or  per- 
sonal property,  or  both,  has  been  proved  or  probated  in  a  Court 
of  competent  jurisdiction  without  this  State  and  within  the 
United  States,  it  shall  be  received  and  recorded  in  this  State 
and  shall  have  the  same  force  and  effect  as  if  it  had  been 
executed  in,  and  proved  and  admitted  in  the  Courts  of  this 
State.  A  duly  authenticated  or  exemplified  copy  of  said  will 
and  of  the  papers  and  orders  upon  which  it  was  proved  and 
admitted,  shall  be  received  by  the  Court  or  officer  whose  duty 
it  shall  be  to  file  and  record  wills  in  this  State,  and  shall  be 
by  him  filed  and  recorded  in  the  mode  prescribed  by  the  laws 
of  this  State. 

Interpretation  of  Foreign  Wills. — All  questions  arising 
as  to  the  meaning,  interpretation  or  construction  of  a  will, 
executed  without  the  State  and  within  the  United  States, 
affecting  real  property  within  this  State  shall  be  determined 
according  to  the  laws  of  this  State. 

Contesting  Foreign  Wills. — A  will  which  has  been 
admitted  or  proved  in  a  Court  of  competent  jurisdiction  with- 
out this  State,  and  within  the  United  States,  may  be  con- 
tested, and  its  validity  established  in  a  civil  action,  in  the 
Court  of  the  highest  original  jurisdiction  within  three  years 
after  it  has  been  admitted  and  recorded  in  this  State.  But 
such  action  shall  not  be  brought  until  one  year  after  the 
recording  of  said  will  in  this  State.     If  \\ithin  that  time  pro- 
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ceedings  are  instituted  in  the  place  where  the  testator  was 
domiciled  to  test  the  validity  of  said  will,  such  proceedings 
shall  be  conclusive  in  this  State  as  to  the  establishment  of  said 
will. 

This  last  provision  might  be  useful,  at  least  in  establishing  a 
uniform  statute  of  limitations  in  matters  relating  to  the  contest 
of  wills ;  also  with  regard  to  the  place  of  trial.  If  the  instru- 
ment is  to  be  assailed  on  the  ground  of  undue  influence,  or 
mental  incapacity,  it  would  be  wiser  to  have  the  question 
determined  in  the  place  where  the  testator  resided  than  in 
some  distant  locality,  where  his  habits  and  mode  of  life  were 
not  known.  The  expense  and  inconvenience  of  bringing  wit- 
nesses from  the  State  where  the  testator  lived,  or  of  taking 
their  testimony  by  commission,  to  be  used  in  an  action  in 
another  State,  might  entail  burdens  which  would  practically 
defeat  such  an  action. 


DESCENT   AND   DISTRIBUTION. 

This  brings  us  to  the  law  of  descent  and  distribution.  It 
may  perhaps  be  safe  to  assume  that  the  common  law  rule  pre- 
vails throughout  the  United  States,  as  to  the  disposition  of  the 
property  of  persons  dying  intestate,  with  respect  to  the  lex 
domicilii  and  the  lex  rei  sitce.  However,  it  may  as  well  be 
clearly  understood  and  embraced  within  the  "  Uniform  Statute  " 
as  follows : 

Descent  and  Distribution.  Property  in  this  State  belong- 
ing to  a  decedent,  dying  intestate  without  the  State,  and 
domiciled  without  the  State,  and  within  the  United  States, 
shall  descend  and  be  distributed  as  follows : 

1.  Personal  property  shall  be  distt'ibuted  according  to  the 
law  of  the  domicile  of  the  decedent. 

2.  Real  property  shall  descend  according  to  the  laws  of  this 
State. 
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THE   LAW    OF   DOMICILE. 

It  will  be  observed,  however,  that  the  law  of  the  domicile 
may  recognize  the  legitimacy  of  oflFspring  which  in  a  neigh- 
boring State  would  not  be  recognized.  While,  therefore,  the 
law  of  the  domicile  must  prevail,  unless  changed  by  the  statute 
of  the  particular  State,  it  might,  perhaps,  be  wise  to  make  the 
law  of  domicile  uniform  in  some  respects. 

While  the  law  of  domicile  would  govern  the  personalty 
it  would  not  govern  the  reality.  The  lands  of  the  decedent, 
dying  intestate,  would  descend  according  to  the  lex  rei  ntoe. 
Why  not,  then,  make  the  lex  rei  uniform,  as  well  as  the 
Ux  domicilii  on  this  point?  It  can  be  done,  and  moreover 
it  ought  to  be  done,  unless  some  good  reason  exists  for  allowing 
a  diversity. 

The  "  Uniform  Statute  "  should,  therefore,  embrace  some 
provision  to  unify  the  lex  domicilii  and  the  lex  rei.  The 
laws  of  the  various  States  are  in  conflict  with  respect  to  legit- 
imacy, and  incidentally  with  respect  to  marriage. 


LAW    OF   LEGITIMACY. 

As  to  legitimacy.  A  number  of  States  refuse  to  visit  the 
sins  of  the  parents  upon  the  children.  What  can  be  more 
innocent  than  an  infant,  or  more  helpless  than  a  child  ?  If 
bom  out  of  wedlock,  is  there  no  escape  from  the  hard  rule  of 
the  common  law,  declaring  such  children,  even  though  their 
parents  subsequently  wed,  to  be  filiuB  nullitis.  Must  the  heir- 
ship or  kinship  of  blameless  children,  when  clearly  capable  of 
being  established  by  competent  evidence,  be  left  to  the  mercy  of 
blameworthy  parents,  who  may,  or  may  not,  restore  filial  rights 
by  conforming  to  some  statute  authorizing  adoption,  and 
securing  fully  the  rights  which  attach  to  the  status  of  legiti- 
macy ?  In  a  number  of  States  this  harsh  rule  of  the  common 
law   has   been   abrogated.     In   some,    legitimacy  is  made  to 
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depend  upon  the  fact  as  to  whether  the  father  holds  out  the 
child  to  the  world  as  his  own  or  treats  him  as  such.  In  others, 
the  recognition  by  the  father  must  be  in  writing,  duly  attested. 
In  other  States,  as  in  Pennsylvania,  the  subsequent  marriage 
of  the  parents  confers  legitimacy.  In  still  others,  as  in 
New  York,  the  child  born  out  of  wedlock  has  no  heirship  or 
kinship  as  to  his  paternal  line,  upon  the  subsequent  marriage 
of  the  parents.  If  the  father  desires  his  natural  son  to  inherit, 
he  must  execute  a  formal  instrument  in  the  mode  prescribed 
by  the  statute,  which  authorizes  the  adoption  of  children. 

More  prejudice  will  be  encountered  on  the  question  of 
legitimacy  than  upon  any  other  except  marriage  and  divorce. 
However,  a  degree  of  uniformity  may  be  attained  on  this  point, 
as  in  others,  if  the  States  are  willing  to  allow  the  law  of  the 
place  of  birth  to  govern,  as  to  the  status  of  children.  New 
York  need  not  necessarily  adopt  the  law  of  Pennsylvania,  but 
New  York  might  accord  to  the  Pennsylvania  heir  the  benefit 
of  the  laws  of  the  Commonwealth  where  he  was  bom.  Doubt- 
less the  courts  would  uphold  the  doctrine,  if  the  marriage  and 
birth  both  took  place  in  the  same  State.  The  Court  of  Appeals 
in  New  York  in  Miller  vs.  Miller,  91  N.  Y.,  315,  have 
sustained  it;  although  in  that  case  the  child  was  born  in 
Germany,  and  was  made  legitimate  by  the  laws  of  Pennsyl- 
vania, where  the  parents  subsequently  married.  But  suppose 
a  child  is  bom  out  of  wedlock  in  Pennsylvania,  and  the  parents 
subsequently  marry  in  New  York,  which  law  governs  as  to 
legitimacy  ?  If  the  courts  sustain  the  rule  for  the  benefit  of 
the  child,  where  the  birth  and  marriage  are  in  the  same  State, 
or  where  the  marriage  is  in  the  State  which  legitimizes  the 
offspring,  why  should  the  parents  have  power  to  defeat  the 
rights  of  their  offspring  by  marrying  in  another  State  ?  This 
rule  should  prevail,  that  children  born  in  a  State  which  by  it 
laws  confers  legitimacy  by  subsequent  marriage  of  parents, 
should  be  deemed  legitimate  whether  such  subsequent  marriage 
is  consummated  within  or  without  the  State.  The  "  Uniform 
Statute,'*  therefore,  might  provide  as  follows  : 
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Legitimacy. — The  status  of  children  born  without  this 
State  and  within  the  United  States,  shall  be  governed  by  the 
law  of  the  State  in  which  they  were  born. 

Legitimacy — Subsequent  Marriage. — Children  born  out 
of  wedlock  in  any  State,  which  by  its  laws  confers  legitimacy 
by  the  subsequent  marriage  of  the  parents,  shall  be  deemed 
legitimate  upon  competent  proof  of  parentage,  whether  such 
subsequent  marriage  shall  be  contracted  within  or  without 
the  State  where  such  child  was  born. 


marriage. 

The  law  governing  marriage  presents  other  difficult  and 
complicated  problems.  The  two  principle  questions  presented 
under  this  head,  are  first,  that  phase  of  the  law  of  legitimacy 
where  the  marriage  is  within  prohibited  degrees  of  consanguin- 
ity or  affinity ;  second  bigamy,  where  marriage  follows  divorce. 

In  discussing  the  first  of  these  problems,  we  must  observe 
the  rule  of  private  international  law  which  recognizes  a 
marriage  valid  where  consummated  as  valid  everywhere. 
There  seems  to  be  but  two  exceptions  to  this  rule,  namely ; 
where  the  parties  have  infringed  the  laws  prohibiting  incest ;  or 
where  polygamy  has  been  practiced.  The  difficulty  might  not 
be  so  great  if  the  laws  of  incest  were  uniform.  But  the- 
greatest  diversity  exists  in  this  regard  in  the  various  States. 
In  New  York,  the  prohibition  extends  to  ancestors  and  lineal 
descendants,  and  embraces  among  collaterals  only  brothers  and 
sisters.  Uncle  and  niece,  therefore,  should  they  wed  in  New 
York,  would  not  fall  within  the  statutory  prohibition,  and  the 
marriage  would  be  valid,  and  under  the  rule  of  private  inter- 
national law  above  referred  to,  the  union  must  be  reognized  as 
valid  everywhere.  But  in  many  States  the  prohibition  extends 
so  as  to  embrace  various  degrees  of  kindship  and  ties  of  affinity, 
and  include  in  some  States  first,  and  in  others  even  second 
cousins.  These  marriages  are  in  many  instances  made 
criminal.     About  twenty-two  States  prohibit  the  marriage  of 
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first  cousins.  Difficulty  arises  where  citizens  of  one  State, 
who  are  thus  prohibited,  desire  to  wed.  They  seek  some  State 
in  which  the  marriage  is  not  prohibited,  and  the  nuptials  are 
there  celebrated.  If  the  rule  of  private  international  law 
prevails,  the  offspring  will  be  legitimate,  and  criminal  proceed- 
ings cannot  be  instituted  to  punish  the  principals.  But  suppose 
the  legislature  chooses  to  abrogate  this  rule,  by  declaring 
that  persons  leaving  the  State  for  the  purpose  of  evading  its 
marital  laws  shall  be  deemed  guilty  of  a  misdemeanor.  And 
suppose  the  statute  goes  so  far  as  to  declare  the  marriage  void. 
It  is,  indeed,  doubtful  whether  such  a  law  will  stand  the  test  of 
judicial  scrutiny.  Certainly  a  State  cannot  pass  a  law  to 
make  criminal  an  act  done  without  its  jurisdiction.  If  persons 
marry  in  a  State  where  the  marriage  is  no  violation  of  a  penal 
statute,  no  crime  has  been  committed.  If  no  crime  has  been 
commited  in  the  State  where  the  marriage  took  place,  no  other 
State  can  declare  the  marriage  criminal,  because  a  penal  statute 
can  have  no  extra-territorial  force.  To  fall  within  the  purview 
of  the  statute,  therefore,  the  offense  must  be  committed  within 
the  borders  of  the  State  where  the  statute  prevails. 

This  principle  is  further  illustrated,  in  cases  where,  a  person 
who  is  prohibited  from  marrying  by  the  law  of  his  domicile 
goes  to  another  State,  where  there  is  no  prohibitory  statute, 
and  there  contracts  marriage.  His  status  was  changed  in  an 
action  in  which  both  parties  were  within  the  jurisdiction,  and 
the  status  of  both  was  changed  by  the  decree  of  divorce.  But 
by  way  of  punishment  the  guilty  party  was  forbidden  to  change 
his  status.  The  court  having  declared  that  while  in  a  state  of 
matrimony,  he  violated  his  bridal  vows,  his  status  and  that  of 
the  wife  must  be  changed  to  that  of  single  persons.  While 
the  innocent  party  is  allowed  to  enter  the  married  state,  the 
guilty  party  is  prohibited  from  again  changing  his  status. 
Nevertheless,  he  contracts  marriage  in  another  State  and 
returns ;  what  law  has  he  violated  ?  Not  the  law  of  his  domi- 
cile, for  he  did  not  marry  there,  but  in  a  place  to  which  that 
law  did  not  extend,  and  in  which  it  could  not  operate.     Not 
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the  law  of  the  State  where  the  marriage  took  place,  for  there 
a  divorced  person  could  lawfully  marry.  But  some  States  have 
passed  laws  to  punish  divorced  persons  who  marry  in  violation 
of  a  decree  of  divorce,  to  wit :  Alabama,  Florida,  Kansas, 
Kentucky,  Massachusetts  and  Missouri.  To  avoid  punishment 
in  these  States,  the  person  marrying  must  show  that  the 
disability  imposed  by  the  decree  of  divorce  granted  pursuant  to 
the  law  of  his  domicile  has  been  removed.  In  the  absence, 
however,  of  these  reciprocal  statutes,  the  prohibition  imposed 
by  a  decree  of  divorce  in  one  State  may  be  successfully 
evaded.  The  wisdom,  therefore,  of  imposing  such  disability 
may  be  doubted. 

The  part  of  the  statute,  however,  declaring  the  marriage  void 
presents  grave  questions.  The  lands  belonging  to  the  parties  will 
descend  according  to  the  laws  of  that  particular  State.  Rights 
of  dower  and  legitimacy  are  involved.  The  injustice  of  visit- 
ing the  delinquency  of  the  parents  upon  their  helpless  and 
innocent  oflfspring  is  apparent. 

In  view  of  the  rule  of  private  international  law  above 
referred  to,  and  of  the  territorial  limits  of  its  jurisdiction,  it  is 
extremely  doubtful  whether  a  State  has  the  power  to  extend  a 
statute  to  operate  upon  a  marriage  contracted  in  another 
sovereignty,  so  as  to  invalidate  it  There  may  be  constitu- 
tional objections,  also,  to  such  a  law,  growing  out  of  the 
dual  citizenship  which  exists  only  in  the  United  States.  The 
Constitution  guarantees  to  the  citizens  of  one  State  all  the 
rights,  privileges  and  immunities  of  the  citizens  of  every  other 
State.  The  right  to  marry  in  conformity  to  the  law  of  the 
State  where  the  marriage  is  contracted  may  be  construed  as 
one  of  the  rights  within  the  constitutional  guarantee. 

As  to  marriage,  therefore,  the  States,  if  any,  which  have 
passed  laws  making  it  penal  for  its  citizens  to  go  elsewhere  to 
wed,or  declaring  invalid  marriages  so  consummated,  might  wisely 
repeal  such  legislation.  The  repeal  could  involve  no  rights 
beneficial  to  the  State,  if  it  be  true  that  such  legislation  has  no 
constitutional  warrant. 


- — -H 
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The  "  Uniform  Statute  '*  might  then  provide  as  follows  : 

Marriage. — A  marriage,  valid  by  the  law  of  the  State  or 
Territory  where  contracted,  shall  be  deemed  valid  in  this  State, 
unless  bigamy,  polygamy  or  incest  has  been  practiced.  But  a 
marriage  contracted  within  the  United  States,  which  was  not 
incestuous,  under  the  law  of  the  State  or  Territory  where  con- 
tracted, shall  not  be  deemed  incestuous  in  this  State. 

Where  bigamy  is  charged,  the  laws  of  this  State  must 
govern  in  determining  the  validity  of  the  marriage,  or  the 
guilt  or  innocence  of  any  party. 


DIVORCE. 


The  desire  for  a  uniform  law  governing  divorce  is  growing 
in  earnestness.  Many  evils  exist  by  reason  of  the  fact  that 
divorces  may  be  obtained  with  ease  in  a  number  of  States. 
Those  divorce  laws  are  often  abused.  Because  of  this  constant 
abuse  the  impression  prevails  that  a  man  can  have  as  many 
wives  as  there  are  States,  if  he  lives  long  enough  and  possesses 
sufficient  energy  to  gain  a  residence  in  each.  This  impression 
is  altogether  false.  The  courts  of  the  several  States  are  rapidly 
establishing  a  uniform  law  with  respect  to  the  inability  of 
citizens,  who  seek  divorces  in  foreign  States,  to  deprive  their 
wives  of  their  marital  rights.  A  number  of  States  have 
declared  that  a  husband  who  leaves  his  domicile,  and  goes  into 
another  State  to  secure  a  divorce,  cannot  thereby  secure  a 
decree  which  will  dissolve  the  marriage  as  to  the  wife ;  and  a 
divorce  thus  procured  will  not  be  recognized  by  the  law  of  his 
domicile,  as  to  her,  unless  she  was  served  with  process  in  the 
State  where  the  decree  of  divorce  was  obtained,  or  appeared 
voluntarily  in  the  action.  She  is  at  liberty, to  sue  for  a  divorce 
in  the  courts  of  her  domicile,  and  may  secure  a  decree  which 
will  award  her  dower  and  fix  her'alimony.  Cross  V8.  Cross, 
108  N.  Y.,  628.  Under  this  rule,  at  all  events,  a  wife  is 
protected  in  her  property  rights  where  a  foreign  divorce  has 
been  procured  also,  without  her  knowledge. 
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The  principal  evil  growing  ;  out  of  divorce  legislation, 
as  at  present  existing,  results  from  these  ex  parte  divorces, 
where  the  wife  has  never  been  served  personally  with 
process,  or  knows  nothing  of  the  proceedings.  It  might  as 
well  be  understood  that  such  divorces  have  no  validity  so  far 
as  the  absent  wife  is  concerned.  Indeed,  it  is  doubtful  whether 
they  have  any  validity  beyond  the  limits  of  the  State  where 
the  divorce  was  granted.  The  courts  of  many  States  refuse 
to  recognize  such  divorces,  at  least  as  to  the  absent  wife. 
Mischief,  however,  results  from  the  fact  that  a  husband 
so  divorced  may  marry  in  the  State  where  the  divorce  was 
obtained,  and  the  marriage,  if  legal  there,  would  be  legal 
everywhere,  except  as  to  the  first  wife. 

At  this  point  the  inconsistency  is  apparent,  but  it  may  be 
remedied  by  the  States  themselves.  If  the  rule  in  Cross  vs. 
Cross,  above  referred  to,  which  has  already  been  established 
in  many  States,  were  enacted  into  a  uniform  statute,  the  result 
would  operate  as  a  check  upon  ex  parte  divorces,  and  prevent 
subsequent  marriages  of  innocent  parties  in  other  States.  The 
inconsistency  grows  out  of  the  rule  of  private  international  law 
which  recognizes  the  right  of  every  sovereignty  to  declare  or 
fix  the  status  of  its  citizens. 

The  experiment  of  dividing  sovereignty  into  parts,  though 
eminently  successful,  may  be  perfected  if  the  respective 
sovereignties  will  consent  to  modify  this  doctrine  with  regard 
to  the  subject  of  marriage.  The  States  might  agree  to  hold, 
as  many  have  already  held,  that  a  citizen  of  one  common- 
wealth, who  goes  into  another  for  the  purpose  of  changing  his 
status,  will  not  be  allowed  to  do  so,  unless  the  other  party  to 
the  contract  involving  such  status,  is  brought  within  the  juris- 
diction by  personal  service  of  process  upon  her  therein,  or  by 
her  voluntary  appearance  in  the  action.  In  other  words,  the 
States  might  establish  a  uniform  rule  on  the  subject,  declaring 
in  substance  that  a  married  man  who  leaves  his  domicile  for 
the  purpose  of  having  his  status  changed,  if  he  does  so  in  the 
absence  of  his  wife,  commits  a  fraud  upon  the  wife,  since  her 
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Status  is  inseparably  connected  with  his.  That  while  marriage 
creates  a  status,  it  is  of  such  a  nature  as  to  involve  the  rights 
of  two  citizens,  and  will  not  be  changed  in  the  absence  of  one 
of  them,  where  a  new  residence  is  sought  for  that  purpose,  or 
unless  the  Court  acquires  jurisdiction  of  the  persons  of  both. 

It  may  be  observed,  also,  that  while  marriage  creates  a  status, 
it  is  also  declared  to  be  a  civil  contract.  If  it  is  to  be  governed 
by  the  law  of  contracts,  with  respect  to  its  dissolution,  then  an 
action  for  divorce  must  be  regarded  as  an  action  in  personam, 
although  partaking  of  the  nature  of  a  proceeding  in  rem  so  far 
as  the  question  of  status  is  concerned.  In  an  action,  therefore, 
to  dissolve  the  contract  of  marriage,  it  might  be  claimed  that 
the  Court  could  acquire  no  jurisdiction  unless  both  parties  to 
the  contract  were  before  it. 

This  rule,  however,  could  not  be  successfully  invoked  as 
regards  the  question  of  status ;  although  it  would  be  applicable, 
perhaps,  with  respect  to  fixing  or  enforcing  alimony  or  dower, 
or  property  interest.    (Rigney  vs,  Rigney,  127  N.  Y.,  408.) 

There  is  wisdom,  however,  in  the  rule  which  authorizes  a 
divorce  against  an  absentee,  and  such  divorces  have  been  held  to 
be,  in  proper  cases,  constitutional  and  valid.  It  has  been  shown 
that  the  courts  will  not  allow  the  misconduct  of  the  husband 
to  prejudice  the  rights  of  the  wife.  If,  therefore,  ,the  husband 
deserts  the  wife,  and  goes  into  another  State  solely  to  procure 
a  divorce,  his  divorce  when  obtained,  as  has  already  been  shown, 
will  not  operate  to  defeat  the  rights  of  the  wife,  if  the  court 
had  not  jurisdiction  over  her. 

The  courts  also  have  held  that  the  rights  of  the  husband 
shall  not  be  prejudiced  by  the  misconduct  of  the  wife.  If, 
therefore,  the  wife  deserts  the  husband,  and  abandons  him,  and 
goes  into  a  foreign  jurisdiction  for  the  purpose  of  seeking  new 
alliances,  the  law  authorizes  the  husband  to  secure  a  divorce 
against  his  absent  wife,  and  a  decree  dissolving  the  marriage 
as  to  her  will  be  upheld,  although  she  was  not  in  the  State  and 
domicile  of  her  husband  when  the  suit  was  begun,  and  was 
never  served  with  process  therein,  or  appeared  in  the  action. 
(Hunt  V8.  Hunt,  72  N.  Y.,  217.) 

20 
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The  reason  for  the  rule  is  clear.  The  domicile  of  the 
husband  and  wife  was  established  when  both  lived  together. 
The  domicile  of  the  husband  was  also  the  domicile  of  the  wife. 
It  was  a  bona  fide  residence  and  domicile  as  to  both.  The 
wife,  by  abandoning  her  husband  for  an  unlawful  purpose,  was 
guilty  of  a  wrong.  As  the  law  will  not  allow  a  party  to  take 
advantage  of  his  own  wrong,  the  wife  could  not  by  her 
desertion  acquire  a  separate  domicile.  The  status  of  the  wife, 
as  well  as  the  husband,  was  fixed  by  the  law  of  her  husband's 
domicile,  and  by  that  law  his  status  at  least  could  be  changed, 
and  as  to  him  the  court  could  grant  a  divorce  against  the 
absent  wife,  which  would  be  valid^and  binding  in  every  State. 

It  will  be  observed  that  in  this  class  of  cases  the  courts  apply 
the  universal  doctrine  that  no  person  will  be  allowed  to  take 
advantage  of  his  own  wrong.  If  a  husband  abandons  his 
wife  to  procure  a  divorce,  that  is  a  wrong  of  the  husband 
which  will  not  be  allowed  to  prejudice  the  rights  of  the  wife. 
So,  if  the  wife  deserts  her  husband,  for  the  purpose  of  form- 
ing other  alliances,  that  is  a  wrong  of  the  wife  which  will  not 
be  allowed  to  prejudice  the  rights  of  the  husband.  In  the  one 
case  the  new  residence  sought  in  another  State  by  the  husband 
operates  as  a  fraud  upon  the  rights  of  the  wife ;  while  in  the 
other  the  new  domicile  sought  to  be  acquired  by  the  wife  operates 
as  a  fraud  upon  the  rights  of  the  husband. 

Ex  parte  divorces,  therefore,  or  those  in  which  the  absentee 
may  be  served  with  process  by  publication,  are  advantageous 
only  to  secure  the  rights  of  bona  fide  residents  of  the  State  in 
which  both  parties  are  domiciled  and  continue  in  good  faith  to 
reside,  until  one  of  the  parties  absents  himself  or  herself,  not  for 
the  purpose  of  gaining  a  new  residence,  but  solely  to  procure  a 
dissolution  of  the  marriage  contract.  It  is  is  apparent,  there- 
fore, that  it  is  the  abuse  of  the  divorce  laws  of  the  several 
States  which  has  occasioned  so  much  adverse  criticism. 

The  Uniform  Statute  might,  therefore,  provide  as  to  divorce 
as  follows : 
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Divorce. — A  judgment  or  decree  of  divorce,  obtained  in  any 
other  State  or  Territory,  by  a  citizen  of  this  State  shall  not  be 
valid  for  any  purpose  unless  obtained  by  personal  service  of 
the  summons,  or  other  process  upon  the  defendant,  in  the  State 
where  the  action  is  brought,  or  upon  an  authorized  appearance 
by  defendant  in  the  action. 

A  resident  of  this  State  who  shall  go  into  another  State  or 
Territory  for  the  purpose  of  obtaining  a  divorce,  shall  be 
deemed  to  be  a  citizen  of  this  State,  within  the  meaning  of 
this  section. 

Thus  it  will  be  seen  that  the  party  who  remains  at  home  and 
against  whom  the  wrong  is  perpetrated  by  the  absentee  will 
secure  the  benefits  of  the  law  authorizing  a  divorce  against 
such  absentee.  And  this,  undoubtedly,  was  the  intention  of 
the  legislatures  of  the  several  States  in  enacting  these  statutes. 

It  will  be  observed  that  the  statute  as  proposed  simply 
embodies  the  law,  as  already  declared  by  the  highest  courts  in 
a  number  of  States,  to  wit :  New  York,  in  Cross  vs.  Cross,  108 
New  York,  628 ;  Wisconsin,  Cook  vs.  Cook,  56  Wisconsin,  195 ; 
New  Jersey,  Flower  vs.  Flower,  42  N.  J.  Eq.,  152. 


AN   INTER-STATE    COMMERCIAL    CODE. 

The  various  subjects  embraced  within  the  proposed  uniform 
statute  include  matters  which  have  already  been  legislated 
upon  in  some  of  the  States,  with  a  view  to  assimilating  the  law, 
to  secure  approximate  uniformity.  The  great  body  of  the 
commercial  law,  however,  is  not  touched.  Questions  respecting 
commercial  paper,  usury,  partnership,  agency,  insurance 
factors,  insolvency,  admiralty  and  maritime  law,  remain 
subject  to  the  varying  rules  existing  in  the  various  States. 
Admiralty  and  maritime  law,  it  is  true,  is  covered  by 
Federal  legislation.  The  great  body  of  litigation  in  this 
regard  is  conducted  in  the  United  States  Courts,  and  is 
rendered  comparatively  uniform  under  the  provisions  of  the 
United  States  Revised  Statues  and  the  rulings  of  the  Supreme 
Court  of  the  United  States.  Insolvency  matters,  likewise, 
during  the  existence  of  a  National  bankrupt   law,  is   taken 
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largely  into  the  Federal  Courts.     It  is  only  in  the  absence  of 
such  a  law  that  uniform  state  legislation  becomes  important.  . 

The  only  mode  in  which  to  secure  uniformity  on  matters  of 
commercial  law  is  for  the  sovereign  States  of  the  Union  to 
follow  the  example  of  every  commercial  Nation  in  the  world, 
and  adopt  an  Inter-state  Commercial  Code. 

No  matter  what  may  be  said  for  or  against  codification ;  no 
matter  what  fine-spun  theories  may  be  urged  to  discourage 
the  use  of  written  codes ;  no  matter  what  plausible  arguments 
may  be  brought  to  bear  to  show  that  the  substantive  law  can 
never  be  embraced  within  a  written  code;  nevertheless,  the 
universal  judgment  of  the  commercial  world  has  emphasized 
their  necessity,  and  written  codes  have  been  adopted  in  about 
every  civilized  country  on  the  globe.  England  has  gone 
farther  in  the  practical  use  of  codes  than  perhaps  any  other 
country.  Her  Anglo-Indian  Code  is  a  marvel  in  this  regard, 
covering  not  only  the  substantive  law,  but  the  law  of  procedure 
as  well.  The  merchants  of  London,  driven  to  desperation  by 
the  conflict,  uncertainty  and  inaccessibility  of  judicial  decisions 
and  fragmentary  legislation,  wrote  the  famous  *' factors  act" 
which  was  enacted  by  parliament  at  their  urgent  solicitation. 
This  statute  renders  the  merchant  reasonably  familiar  with  the 
law  governing  the  rights  and  liabilities  of  shippers  and 
consignees.  France,  notwithstanding  its  comprehensive  com- 
pendium of  the  law  so  admirably  stated  in  the  Code  Napoleon, 
has  completed  its  codification  by  adopting  a  Commercial  Code. 
Holland,  Spain,  Italy,  Germany,  Austria,  Belgium,  Mexico, 
indeed  every  civilized  nation  has  codified  the  law  relating  to 
commercial  transactions,  more  or  less  elaborately. 

Within  the  United  States  it  is  safe  to  say  that  the  great 
majority  of  the  States  have  codified  the  law  of  procedure,  and 
a  number  have  also  codified  the  substantive  law.  All  that 
remains  is  to  make  these  codes,  at  least  so  far  as  commercial 
transactions  are  concerned,  reasonably  uniform.  Could  not  the 
States  agree  to  assimilate  the  law  of  commercial  paper,  usury, 
partnership  and  agency,  in  short,  the  law  of  contracts  ?     This 
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work  when  completed  would  constitute  a  commercial  code  which 
might  be  adopted  in  the  several  States.  The  growth  and 
development  of  the  United  States  imperatively  demands  that 
legislation  shall  keep  pace  with  the  advancement  and  increasing 
wealth  of  the  States,  Our  interstate  relations  are  becoming, 
commercially,  constantly  more  intimate  and  lucrative.  An 
interstate  code,  governing  the  law  of  commercial  transactions, 
is  needed,  and  will  impart  a  new  interest,  and  must  of  necessity 
confer  lasting  benefits.  The  usefulness  of  such  a  code,  doubt- 
less, all  are  willing  to  admit.  Let  us  take  up  the  work  with 
enthusiasm,  and  round  out  the  achievements  of  the  century 
with  the  adoption  of  an  Inter-state  Commercial  Code. 

Within  the  limits  of  this  paper,  I  have  been  able  to  trace 
only  the  faintest  outline  of  proposed  legal  reforms.  I  have 
simply  thrown  out  the  suggestions  which  have  occurred  to  me 
most  important  to  advance  the  work  of  securing  uniform  State 
legislation.  With  the  hearty  concurrence  of  the  several  State 
legislatures,  I  have  no  doubt  the  task  before  us,  though  extremely 
delicate  and  difficult,  will  be  speedily  and  successfully  accom- 
plished. 

Proposed  Uniform  Statute. 


An  Act  to  Secure  Uniformity  of  Legisl4.tion. 


Section  1.  Deeds  and  Conveyances. — Deeds,  mortgages, 
powers  of  attorney  or  written  instruments  aflfecting  any  interest 
in  lands,  executed  without  the  State  and  within  the  United 
States,  if  the  instrument  is  prepared  and  acknowledged  or 
proved  in  the  mode  prescribed  by  the  law  of  the  State  or  Ter- 
ritory where  executed,  shall  be  deemed  to  be  legally  executed, 
and  shall  have  the  same  force  and  efiect  as  if  executed  in  the 
mode  prescribed  by  the  laws  of  this  State. 

Section  2.  Wills. — A  will  of  real  or  personal  property,  or 
both,  executed  without  the  State  and  within  the  United  States, 
if  executed  in  the  mode  prescribed  by  the  laws  of  the  State  or 
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Territory  where  executed,  or  in  which  the  testator  was  domi- 
ciled, shall  be  deemed  to  be  legally  executed,  and  shall  have 
the  same  force  and  effect  as  if  executed  in  the  mode  prescribed 
by  the  laws  of  this  State. 

Section  3.  Proving  Foreign  Wills. — Where  a  will  of 
real  or  personal  property,  or  both,  has  been  proved  or  probated 
in  a  court  of  competent  jurisdiction  without  this  State  and 
within  the  United  States,  it  shall  be  received  and  recorded  in 
this  State,  and  shall  have  the  same  force  and  effect  as  if  it  had 
been  executed  in  and  proved  and  admitted  in  the  courts  of 
this  State.  A  duly  authenticated  or  exemplified  copy  of  said 
will  and  of  the  papers  and  orders  upon  which  it  was  proved 
and  admitted,  shall  be  received  by  the  court  or  officer  whose 
duty  it  shall  be  to  file  and  record  wills  in  this  State,  and  shall 
be  by  him  filed  and  recorded  in  the  mode  prescribed  by  the 
laws  of  this  State. 

Section  4.  Interpretation  of  Foreign  Wills. — All  ques- 
tions arising  as  to  the  meaning,  interpretation  or  construction 
of  a  will,  executed  without  the  State  and  within  the  United 
States,  affecting  property  within  this  State,  shall  be  determined 
according  to  the  laws  of  this  State. 

Section  5.  Contesting  Foreign  Wills. — A  will  which 
has  been  admitted  or  proved  in  a  court  of  competent  jurisdic- 
tion without  this  State,  and  within  the  United  States,  may  be 
contested,  and  its  validity  established  in  a  civil  action  in  the 
court  of  the  highest  original  jurisdiction  within  three  years 
after  it  has  been  admitted  and  recorded  in  this  State.  But 
such  action  shall  not  be  brought  until  one  year  after  the 
recording  of  said  will  in  this  State.  If  within  this  time  pro- 
ceedings are  instituted  in  the  place  where  the  testator  was 
domiciled,  to  test  the  validity  of  said  will,  such  proceedings  shall 
be  conclusive  in  this  State  as  to  the  establishment  of  said  will. 

Section  6.  Descent  and  Distribution. — Property  in  this 
State  belonging  to  a  decedent,  dying  intestate  without  the 
State,  and  domiciled  without  the  State  and  within  the  United 
States,  shall  descend  and  be  distributed  as  follows : 
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1.  Personal  property  shall  be  distributed  according  to  the 
law  of  the  domicile  of  the  decedent. 

2.  Real  property  shall  descend  according  to  the  laws  of  this 
State.  * 

Section  7.  Legitimacy. — The  status  of  children  born  with- 
out this  State  and  within  the  United  States,  shall  be  governed 
by  the  law  of  the  State  in  which  they  were  born. 

Section  8.  Legitimacy — Subsequent  Marriage. — Chil- 
dren born  out  of  wedlock  in  any  State,  which  by  its  laws  con- 
fers legitimacy  by  the  subsequent  marriage  of  the  parents, 
shall  be  deemed  legitimate  whether  such  subsequent  marriage 
shall  be  contracted  within  or  without  the  State  where  such 
child  was  born. 

Section  9.  Marriage. — A  marriage,  valid  by  the  law  of  the 
State  or  Territory  where  contracted,  shall  be  deemed  valid  in 
this  State,  unless  bigamy,  polygamy  or  incest  has  been  prac- 
ticed. But  a  marriage  contracted  within  the  United  States, 
which  was  not  incestuous,  under  the  law  of  the  State  or  Terri- 
tory where  so  contracted,  shall  not  be  deemed  incestuous  in  this 
State. 

Where  bigamy  is  charged,  the  laws  of  this  State  must 
govern  in  determining  the  validity  of  the  marriage,  or  the 
guilt  or  innocence  of  any  party. 

Section  10.  Divorce. — A  judgment  or  decree  of  divorce 
obtained  in  any  other  State  or  Territory  by  a  citizen  of  this 
State,  shall  not  be  valid  for  any  purpose,  unless  obtained  by 
personal  service  of  the  summons,  or  other  process,  upon  the 
defendant  in  the  State  where  the  action  is  brought,  or  upon  an 
authorized  appearance  of  the  defendant  in  this  action. 

A  resident  of  this  State,  who  shall  go  into  another  State  or 
Territory,  for  the  purpose  of  obtaining  a  divorce,  shall  be 
deemed  to  be  a  citizen  of  this  State  within  the  meaning  of 
this  section. 


OP  THE 

COMMITTEE  ON  JUDICIAL  ADMINISTRATION  AND 

REMEDIAL  PROCEDURE. 

Submitted  to  the   Annual  Meeting   of  the  American  Bar 
Association,  Saratoga,  New  York,  August  24th,  1892. 


To  the  PreMerU  and  Members  of  the  American  Bar  Associa- 
tion : 

At  the  annual  meeting  of  the  American  Bar  Association  for 
the  year  1888,  the  following  resolution  was  unanimously  adopted 
(See  Eleventh  Annual  Report,  page  79) :  ^'Mesolved,  That  in 
the  opinion  of  this  Association  the  preparation  of  a  Code  or 
Codes  of  Procedure  for  the  United  States  Courts,  regulating 
both  civil  and  criminal  proceedings,  is  both  desirable  and 
practicable." 

This  resolution  had  been  proposed  by  the  Committee  on 
Jurisprudence  and  Law  Refonn  at  the  annual  meeting  of  the 
year  1887  (See  Report  for  1887,  pages  817  to  320).  The 
Committee  consisted  of  Messrs.  Simeon  E.  Baldwin,  Henry 
Hitchcock,  Geo.  Tucker  Bispham,  John  F.  Dillon  and  Thomas 
M.  Cooley. 

Subsequently  a  special  committee  was  appointed  to  bring  to 
the  attention  of  Congress  the  recommendation  contained  in  the 
resolution.  This  committee  performed  this  work,  but,  although 
some  time  has  elapsed.  Congress  has  taken  no  action. 

It  seems  to  your  committee  that  the  matter  is  of  sufficient 
importance  to  warrant  us  in  bringing  it  again  to  the  attention 
of  the  Association.  It  is  not  presumptuous  to  believe  that  the 
action  of  this  Association  in  appointing  special  committees 
charged  with  the  duty  of  urging  upon  Congress  legislation  for 
the  relief  of  the  Supreme  Court  had  an  appreciable  influence  in 
securing  that  relief  and  in  shaping  the  measure  by  which  it  was 
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secured.  And  we  believe  that  if  a  special  committee  be  now 
appointed  with  instructions  to  bring  the  matter,  covered  by  the 
above  resolution,  to  the  attention  of  the  proper  committees  in 
Congress  and  with  instructions  to  the  committee  to  continue 
their  exertions  from  year  to  year  till  some  action  is  taken,  it 
will  probably  result  in  the  adoption  at  least  in  part  of  the 
measure  recommended. 

Although  the  minutes  state  that  the  resolution  quoted  was 
adopted  unanimously,  yet  it  is  doubtless  true  that  there  is  a 
division  of  opinion  among  the  members  of  our  Association  and 
the  legal  profession  generally  with  respect  to  the  resolution  so 
far  as  it  relates  to  the  preparation  of  a  code  of  procedure  regu- 
lating civil  proceedings,  but  so  far  as  it  relates  to  criminal 
proceedings  we  do  not  believe  there  is  any  difference  of  opinion 
whatever. 

In  the  argument  made  by  Judge  Dillon  in  favor  of  the  resolu- 
tion at  the  Eleventh  Annual  Meeting,  he  remarked :  ''  Any 
gentleman  who  has  ever  had  occasion  to  try  a  criminal  case  in  the 
Federal  Court  knows  that  there  are  no  systematic  provisions 
applicable  to  that  subject.  If  a  question  comes  up  as  to  the 
competency  of  jurors,  as  to  all  the  details  of  practice,  you  go 
at  times  to  the  common  law ;  at  other  times  you  go  to  some 
particular  provision  that  in  the  course  of  one  hundred  years  has 
been  made  by  Congress,  applicable  to  the  subject,  if  there  is 
any  ;  at  other  times  you  refer  to  existing  criminal  law  of  the 
State." 

These  remarks  are  amply  justified  by  the  present  condition 
of  the  criminal  law  in  the  Federal  Courts.  The  late  Justice 
Stephen  said  that  the  English  common  law  was  chaos  tempered 
by  Fisher's  Digest.  The  criminal  law  in  the  Federal  Courts  is 
chaos  untempered  even  by  a  Digest. 

>  It  is  not  even  sufficient  to  charge  in  an  indictment  against  a 
defendant  the  commission  of  the  crime  in  the  terms  of  the 
Federal  statute  defining  the  offence ;  but  it  is  necessary  to  add 
such  allegations  as  were  necessary  at  common  law  to  make  the 
offence  complete.     U.  S.  vs.  Carll,  105  U.  S.,  611. 
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In  the  annual  report  of  Mr.  Brewster  as  Attorney-General 
of  the  United  States  for  1884-85,  page  16,  he  called  attention 
to  the  unsatisfactory  condition  of  the  criminal  law  in  the  Fed- 
eral Courts,  and  recommended  numerous  changes  which  are 
set  out  in  detail  in  his  report. 

This  recommendation  was  seconded  by  his  successor,  Mr. 
Garhind,  in  his  annual  report  for  the  succeeding  year.  Up  to 
the  present  time,  however.  Congress  has  taken  no  notice  of  these 
important  recommendations. 

A  bill  to  carry  out  the  object  of  the  resolution  above  quoted 
by  providing  for  the  appointment  of  a  commission  was  intro- 
duced in  the  Senate  at  two  successive  sessions  by  Hon.  F.  M. 
Cockrell  of  Missouri.  He  has  informed  us,  however,  that  he 
has  not  introduced  the  bill  at  the  present  session  of  Congress 
for  the  reason  that  heretofore  the  measure  had  not  received  the 
attention  of  the  Judiciary  Com'mittee  at  previous  sessions. 

We  therefore  believe  that  unless  the  matter  is  taken  up 
again  by  the  Association,  all  the  work  hitherto  done  in 
this  direction  will  be  lost,  and  the  matter  may  not  in  any  way 
receive  the  attention  of  Congress. 

In  the  opinion  of  your  Committee  it  would  be  well  to  confine 
the  action  of  the  Association  at  present  to  that  part  of  the 
resolution  which  will  not  be  likely  to  create  any  division  of 
opinion. 

We  therefore  recommend  the  adoption  of  the  following  reso- 
lution : 

''  Resolved^  That  a  special  committee  be  appointed  by  the 
President  whose  duty  shall  be  to  bring  to  the  attention  of 
Congress  the  resolution  above  quoted  so  far  as  it  relates  to  a 
code  of  procedure  for  the  United  States  Courts  in  criminal 
proceedings ;  and  that  such  committee  be  continued  in  office 
until  Congress  shall  take  some  action  in  the  matter.'' 

Walter  B.  Hill. 
KoBERT  D.  Benedict, 
John  W.  Cary, 
Jambs  S.  Pirtlb, 
Thomas  Dent. 


REPORT 

OF    THE 

COMMITTEE  ON  LEGAL  EDUCATION. 

Submitted   to   the   Annual    Meeting   of   the   American   Bar 
Association,  Saratoga,  New  York,  August  24th,  1892. 


To  the  American  Bar  Aasceiation : 

At  the  last  meeting  of  the  Association,  the  following 
Eesolution  was  passed  : 

"That  the  further  consideration  of  a  proper  course  of 
study  for  American  Law  Schools  be  re-committed  to  the 
Standing  Committee  on  Legal  Education  for  the  ensuing  year, 
when  they  shall  be  appointed,  with  the  request  that  (after  a 
careful  examination  of  the  valuable  material  with  reference  to 
such  systems  in  other  countries,  now  or  hereafter  to  be 
gathered  by  the  Bureau  of  Education,  in  response  to  the 
question  formulated  by  the  Committee  of  the  year  now  clos- 
ing), they  report  upon  the  same  at  or  before  the  meeting  of 
1892." 

The  Committee  have  been  in  constant  communication  with 
the  Bureau  of  Education  since  their  last  report,  but  they 
regret  to  say  that  it  has  been  found  impracticable  to 
put  .  the  foreign  material  referred  to  in  the  Resolution 
in  a  form  to  be  presented  to  the  Association  at  this  meeting. 
Large  accessions  have  been  made  since  the  meeting  of  1891, 
at  Boston,  but  there  are  a  considerable  number  of  places  yet 
to  be  heard  from,  and  other  important  gaps  are  to  be  filled 
before  an  intelligent  view  of  the  whole  subject  can  be  pre- 
sented. Arrangements  have  been  made  with  Dr.  Harris,  the 
Commissioner  of  Education,  whereby  a  report  in  some  detail 
on  the  subject  will  be  prepared  by  the  Bureau  and  the  Com- 
mittee acting  in  co-operation,  with  such  explanations  as  may 
be  necessary  to  those  not  familiar  with  the  terminology  of 
legal  education  in  foreign  countries.  This  will  appear  in  the 
Commissioner's  next  report,  to  be  published  in  December. 
The  Committee  regret  that  they  are  oliged  to  refer  to  this 
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report  for  a  detailed  account  of  foreign  systems.  They  are 
confident  that  such  an  account  of  the  experience  of  many 
countries  in  legal  education  will  give  much  instructive  infor- 
mation to  those  interested  in  the  subject  in  the  United  States. 
The  general  conclusions  of  the  Committee  from  the  matter 
referred  to  will  be  hereinafter  stated. 

Before  entering  upon  the  consideration  of  a  proper  course 
of  study  for  American  Law  Schools,  the  Committee  thought  it 
desirable  to  learn  the  present  condition  of  legal  education  in 
the  United  States,  and  the  views  of  leading  educators  on  the 
subject.  To  this  end,  they  addressed  a  letter  to  a  number  of 
gentlemen  of  reputation  as  educators,  requesting  their  views. 
The  Committee  desire  to  acknowledge  their  indebtedness  to 
many  of  the  gentlemen  referred  to,  for  the. attention  given  to 
their  letter  and  the  careful  and  valuable  replies  received  from 
them.  The  Committee  regret  that  it  is  impracticable  to  print 
all  the  replies,  but  submit  herewith  a  few  letters  selected  from 
those  received,  in  an  Appendix  marked  A. 

The  Committee  also  procured  catalogues  of  nearly  all  the 
law  schools,  including  the  most  important  ones  in  the  United 
States.  In  the  report  last  year  on  pages  17,  18,  19  and  20, 
will  be  found  late  statistics  re^rding  the  number  of  students 
and  professors,  and  other  information.  The  Committee  have 
not  thought  it  important  to  prepare  tables  giving  the  same 
information  to  a  later  date,  inasmuch  as  this  will  appear  in 
the  next  report  of  the  Bureau  of  Education.  But  they  would 
say  that  there  were  in  the  academic  year  1891-1892  about 
5,270  students.  .It  will  be  noticed  that  there  has  been  a 
phenomenal  increase  in  the  number  of  students  attending  the 
schools  in  the  last  three  years.  The  total  attendance  of  all  the 
schools  in  the  country  in  the  academic  year  1888-1889  was 
3,906,  showing  an  increase  of  nearly  thirty-five  per  cent,  in 
that  time.  An  examination  of  table  No.  1  of  Appendix  B, 
annexed  to  the  report  of  last'  year,  will  show  that  there  has 
been  a  greater  increase  in  the  past  three  years  than  there  had 
been  in  the  previous  ten. 
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The  information  of  the  Committee  regarding  l^al  education 
is  confined  to  the  Law  Schools ;  they  have  no  means  of  ascer- 
taining the  number  of  students  who  are  pursuing  their  studies 
in  offices,  nor  the  course  of  study  pursued  by  them.  The  Law 
Schools  certainly  present  the  best  side  of  legal  education  in 
the  country. 

The  information  of  the  Committee  relating  to  the  schools 
is  derived  from  catalogues  of  the  schools,  the  replies  to  the 
Committee's  letter,  and  the  personal  observation  of  the  members 
of  the  Committee. 

The  information  contained  in  the  catalogues  is  in  general 
somewhat  indefinite,  but  certain  results  are  clear.  No  standing 
course  of  study  or  method  of  instruction  exists.  In  fact,  it 
cannot  be  said  that  exactly  the  same  course  of  study  or  method 
of  instruction  prevails  in  any  two  schools.  ' 

It  is  evident  that  the  course  of  study  in  the  schools  is,  with 
a  very  few  exceptions,  confined  to  the  branches  of  practical 
private  law  which  a  student  finds  of  use  in  the  first  years  of 
his  practice.  It  is  the  technical  rather  than  the  scientific  or 
philosophic  view  of  law  which  is  taught. 

Thus  we  find  that  the  subjects  of  Contracts  with  its  branches 
of  Agency,  Suretyship,  Insurance,  Bills  and  Notes,  Partnership, 
etc..  Torts,  Ileal  and  Personal  Property,  Conveyancing,  Cor- 
porations, Bailments,  Wills  and  the  Administration  of  Estates, 
Mercantile  Law,  Domestic  Relations,  Common  Law  Pleading 
and  Practice,  Evidence,  Equity,  Jurisprudence  and  Procedure 
are  taught  in  all  the  schools.  It  is  superfluous  to  remark 
that  a  course  of  study  omitting  any  of  them  would  be  imper- 
fect. Some  attention  appears  to  be  given  certain  special 
subjects  as  Patents,  Admiralty,  Railroads  and  Telegraphs  are 
mentioned,  instruction  being  chiefly  by  special  lectures. 

Instruction  in  the  Jurisdiction  and  Practice  in  the  United 
States  Courts  is  given  in  less  than  half  the  schools,  and  Medical 
Jurisprudence  in  about  one-fourth. 

Instruction  in  Public  Law  is  generally  confined  to  Constitu- 
tional I^w  and  Criminal  Law.  Instruction  in  Constitional  Law 
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appears  for  the  most  part  to  be  limited  to  the  Constitution  of 
the  United  States  and  the  cases  and  legislation  connected  with 
it.  Instruction  is  rare  in  Comparative  Constitutional  Law  and 
the  history  and  development  of  the  principles  of  Constitutional 
Government,  and  unusual  in  English  Constitutional  Law. 

Administrative  Law,  including  the  organization  of  depart- 
ments of  our  government,  state  and  national,  is  generally 
neglected. 

Public  International  Law  is  a  part  of  the  course  in  less  than 
half  the  schools  and  Private  International  Law  in  even  a  less 
number. 

The  various  subjects  of  History  and  Theory  of  Law  and 
Government  appear  -to  be  neglected,  except  in  three  or  four 
schools. 

The  History  of  American  and  English  Law  is  taught  by 
lectures  in  perhaps  six  schools. 

Post-graduate  courses  have  been  established  in  several  schools. 
The  course  of  study  is  for  the  most  part  a  continuance  of  the 
subjects  of  Private  Law  already  referred  to,  though  in  one  or 
two  cases  provision  is  made  for  instruction  in  Historical  and 
Comparative  Jurisprudence  and  History  and  Theory  of  Law  and. 
the  Science  of  Government.  Students  in  some  cases  are 
encouraged  to  pursue  such  courses  by  free  tuition,  reduced  fees 
for  tuition,  free  rooms. 

Instruction  in  Classification  of  Law  and  Elementary  Law 
appears  to  be  confined  to  use  of  the  treatises  of  Blackstone, 
Robinson's  Elementary  Law,  Walker's  American  Law,  or  books 
of  corresponding  character. 

In  the  schools  connected  with  the  large  universities,  provision- 
is  made,  generally  without  charge,  for  attendance  by  students 
on  exercises  in  the  literary  departments ;  particularly  in  history, 
political  science,  and  political  economy.  But  this  is  optional, 
and  not  a  part  of  the  law  course,  and  in  the  opinion  of  the 
committee  is  rarely  availed  of  by  students,  for  want  of  time  if 
for  no  other  reason. 
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The  course  of  study  in  tlie  schools  of  the  country  will  be 
shown  in  tables  annexed  to  the  next  report  of  the  Bureau  of 
Education ;  this  table,  together  with  the  table  relating  to 
courses  of  study  in  foreign  countries,  can  be  printed  and 
distributed  by  this  Association  if  it  is  desired. 

The  methods  of  instruction  do  not  admit  of  exact  classifica- 
tion, but  the  Committee,  for  convenience,  adopt  that  frequently 
used,  viz :  Recitations  from  text-books,  lectures,  and  the 
"  case  system." 

1.  Recitations  from  text-books.  In  this  system  a  certain 
number  of  pages  of  a  text-book  are  assigned  the  student,  upon 
which  he  is  examined  the  following  day.  This  appears  to  be 
the  foundation  of  instruction  in  a  large  majority  of  the  schools, 
though  it  is  used  in  very  few,  not  more  than  four  or  five,  as 
the  sole  method  of  instruc*tion,  being  generally  combined  with 
lectures  and  the  reading  of  cases.  In  some  schools  the  recita- 
tion is  supplemented  by  a  lecture  on  the  subject  of  the  lesson, 
by  the  instructor,  who  comments  on,  explains  and  amplifies 
the  text.  In  many  of  the  schools  a  colloquy  or  discussion  by 
the  students  directed  by  the  Professor  is  practiced,  as  a  part  of 
the  exercise,  in  which  the  students  analyze  the  subject,  compare 
the  authorities  and  criticise  the  author,  etc.,  and  in  some  this 
is  the  principle  method  of  instruction.  In  a  lai^e  number  of 
schools,  cases  illustrating  the  text  selected  from  the  notes  or 
from  recent  decisions  are  referred  to  the  students,  and  a  recita- 
tion in  some  form  upon  them  is  required.  In  general,  cases 
are  said  to  be  used  to  illustrate  a  principle  or  show  its  historical 
development. 

2.  Lectures.  Instruction  by  means  of  lectures  only  is 
adopted  in  very  few  scliools,  though  this  appears  to  be  the  only 
method  of  instruction  in  a  few  schools,  four  or  five,  but  is  used 
to  a  considerable  extent  in  connection  with  recitations  from 
text>-books  in  nearly  all.  Students  are  usually  examined  on 
the  lecture  the  following  day.  In  some  schools  the  lectures 
are  accompanied  by  a  cx)llateral  course  of  reading  from  text>- 
books  and  reports,  and  in  some  a  colloquy  follows  the  lecture. 

21- 
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A  large  majority  of  schools  use  the  system  of  recitations  fix)m 
text-books  combined  with  the  lectures,  students  being  exam- 
ined on  the  text  of  the  book  and  the  lectures.  In  a  few 
schools,  special  lectures  are  given,  intended  to  amplify  the 
course  of  instruction  on  particular  topics,  and  apply  in  a  more 
detailed  way  than  is  practicable  in  the  recitations  of  the  class- 
room those  general  principles  the  students  have  learned  from 
the  text-books.  Such  lectures  are  generally  on  practice  in  the 
United  States  Courts,  admiralty,  patents,  insurance,  corpora- 
tions and  railroads. 

In  a  number  of  the  schools,  students  are  required  to  take 
notes  of  the  lectures,  which  must  be  exhibited  to  the  faculty ; 
in  some  cases  they  are  required  to  read  their  notes  to  the  class. 
In  a  few  schools,  full  notes  of  the  lectures  given  is  a  condition 
of  graduation. 

The  Committee  would  say  that,  so  far  as  any  mode  of 
instruction  can  be  said  to  prevail,  it  is  founded  primarily  on 
the  lesson  in  the  text-books,  with  a  lecture  or  explanatory 
remarks  by  the  professor,  the  reading  of  a  certain  number  of 
cases  by  the  student,  and  a  recitation  or  colloquy. 

In  some  schools  the  lecture  system  is  used  entirely  for  some 
subjects  and  recitations  from  text-books  for  others. 

3.  The  Case  System  :  This  is  defined  by  Professor  Keener 
in  his  article  in  the  Yale  Law  Journal,  Vol.  I,  page  144,  as 
follows : 

"  The  case  system  consists  of  putting  into  the  hands  of  the 
student  a  number  of  cases  on  any  given  subject,  taken  not  at 
haphazard,  but  selected  by  the  Professor  with  a  view  to 
developing  the  law  on  that  subject. 

"  It  must  be  borne  in  mind  that  this  method  of  teaching 
does  not  consist  in  lectures  by  the  instructor,  with  reference  to 
cases  in  support  of  the  proposition  stated  by  him.  The  exer- 
cises in  the  lecture  room  consist  in  a  statement  and  discussion 
by  the  students  of.  the  cases  studied  by  them  in  advance.  This 
discussion  is  under  the  direction  of  the  instructor,  who  makes 
such  suggestions  and  expresses  such  opinions  as  seem  necessary. 
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The  student  is  required  to  analyze  each  case,  discriminating 
between  the  relevant  and  the  irrelevant,  between  the  actual 
and  possible  grounds  of  decision.  And  having  thus  discussed 
the  case,  he  is  prepared  and  required  to  deal  with  it  in  its 
relation  to  other  cases." 

It  is  apparent  fix)m  what  has  been  said  that  the  essential 
idea  in  this  system  is  the  exclusive  use  of  cases  in  teaching 
law.  The  colloquy  or  discussion  of  cases  described  by  Pro- 
fessor Keener  is  common  to  all  systems  of  instruction,  and  is 
practiced  to  a  great  extent  in  connection  with  text-books  and 
lectures. 

The  study  of  cases  is  also  general,  being  the  practice  in 
nearly  all  the  schools,  but  it  is  generally  said  in  connection 
with  the  study  of  cases  that  the  purpose  is  to  illustrate  princi- 
ples, to  familiarize  the  student  with  the  leading  cases  and  train 
the  mind  in  analysis.  But  cases  are  not  in  other  systems  the 
sole  method  of  instruction. 

It  is  argued  in  favor  of  this  system  that  "the  theory  on 
which  this  proceeds  is  that  it  is  only  by  regarding  law  as  a 
science  that  one  can  justify  its  being  taught  in  a  University  ; 
and  regarding  it  as  a  science,  the  student  should  not  only  be 
encouraged  to  investigate  the  law  in  its  original  sources,  but 
should  be  distinctly  discouraged  from  regarding  as  law  w^hat  is 
in  fact  simply  the  conclusions  of  writers,  whose  opinions  are 
based  upon  the  material  to  which  the  student  can  be  given 
access."   (Page  144.) 

"  The  case  system  then  proceeds  on  the  theory  that  law  is 
a  science  and  as  a  science  should  be  studied  in  the  original 
sources,  and  that  the  original  sources  are  the  adjudged  cases, 
and  not  the  opinions  of  text  writers,  based  upon  the  adjudged 
cases.  But  the  law  is  an  applied  science,  and,  therefore,  to 
appreciate  thoroughly  the  principle  involved  in  a  given  topic, 
the  student  should  deal  with  it  in  its  application,  and  as  he 
learns  these  principles  in  their  application  ^ey  are  not  a  mere 
abstraction,  but  have  assumed  to  him  a  concrete  form,  and  he 
is  prepared  to  apply  them  in  mastering  new  problems.    Instead 
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of  rusAin^  ali^nit  priniiple«,  hf  i>  «tndviii*r  and  inve>tigatin<r  the 
prindpkf  tlM-niijelve**.  Under  dii«  «y«?teni  the  j=tudent  is  taught 
tr>  \ff(fk  u|KKi  law  a«*  a  sc-ienrt*  consisting  of  a  bridy  of  principles 
Uf  \h'  fiMind  in  the  a^Ijudged  car*-^,  the  t-OMrs  Ijeing  to  him  what 
the  jfjM'^rinwfl  is  to  the  niinerak^ist.  It  should  be  remembered 
tlrnt  the  student  is  not  simply  given  the  s{>ecimen  and  asked  to 
fiwl  (Hit  as  U^t  he  cun  what  it  is,  Imt  eaA  specimen  is  accom- 
|jani^frl  by  an  elalxirate  explanation  and  classification.  In 
ciim|jaring  the  system  of  teaching  by  teases  with  the  ordinary' 
text-lKKik  system,  it  should  not  be  foi^otten  that  the  decision 
of  the  i-ourt  is  not  simply  a  judgment  for  the  plaintiff  or  for  the 
defcmdant  u|)on  a  given  statement  of  facts,  but  that  the  reasons 
therefor  are  given  at  length,  and  the  opinion  of  the  court  giving 
tiie  rwLWiis  for  the  conclusion  reached  is  reallv  the  onlv 
authoritative  treatise  which  we  have  in  our  law."  (Ibid.,  145.) 

While,  on  the  cf>ntrary,  it  is  ai^ed  against  the  system  tliat 
it  is  erroneous  in  thei>ry,  that  the  cases  are  not  the  original 
rtonnes  of  law,  that  the  decisions  of  the  courts  are  but  evi- 
(len«i  of  the  law,  and  are  but  the  application  of  principles  to 
the  particailar  fa<fts,  and,  therefore,  the  student  starts  his  course 
of  study  with  a  totally  erroneous  foundation  in  theor}',  wh:ch, 
as  lu;  proccKHls,  will  have  important  results  in  practice. 

Tlie  objection  seems  to  us  to  rest  chiefly  on  a  confusion  of 
tin?  two  senses  in  which  "  the  sources  of  law "  and  similar 
terms  an;  commonly  used.  That  the  decided  cases  are  the 
rtoiircx'S  from  which  we  must  learn  w^hat  the  law  is,  no  intelli- 
gent (common  lawyer  will  dispute.  Our  very  treatises  and 
text-books  derive  from  the  cases  they  quote  all  the  authority 
thev  liave.  But  it  does  not  follow  (although  Austin  Pomeroy 
and  otheis  liav(;  so  assumed)  that  the  cases  make  the  law  in  the 
sanu^  sense;  in  which  the  statute  or  the  legislator  does.  Each 
case  is  the  decisi(m  of  an  individual  or  singular  point.  The 
law  is  tli(;  general  rule  on  which  that  point  is  decided,  or,  to  use 
'the  quaint  phrase  of  Thomasius,  *^  the  decisions  are  the 
principia  cognoscendi^  but  not  the  principia  essendi  of  the  law." 
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Of  their  use  as  the  exclusive  means  of  instruction  in  Law 
Schools,  something  more  will  be  said  hereafter. 

The  advocates  of  the  three  systems  rely  alike  on  the  approval 
of  eminent  lawyers,  and  point  with  confidence  to  results  as 
proving  the  superiority  of  their  respective  views. 

All  are  animated  with  a  sincere  love  of  their  profession  and 
a  desire  for  its  best  interests. 

In  addition  to  lectures  on  and  instructions  in  practice, 
viarious  practical  exercises  are  used  in  the  diflFerent  schools.  In 
addition  to  the  colloquy  described  where  students  discuss  the 
law  and  reason,  analyze  and  distinguish,  there  are  moot  courts, 
quiz-clubs  and  debating  societies. 

Moot  courts  are  general,  though  there  is  not  by  any  means 
an  uniform  standard  of  excellence.  In  some  sc»hools  the 
exercises  of  the  moot  court  are  limited  to  the  ai-gument  of  a 
hypothetical  case  before  a  single  professor ;  while  in  otliers  a 
complete  judiciary  system  is  attempted  of  courts  of  original 
and  appellate  jurisdiction,  ^vith  clerk,  sheriff  and  other  custom- 
ary officers.  In  this  system,  students  fill  the  offices  except 
the  judgeships,  where  they  sometimes  sit  as  associates.  In 
these  courts,  students  prepare  papei's  and  c*onduct  suits  in  all 
forms  at  law  or  equity,  including  the  preparation  service,  filing, 
etc.,  of  pleadings,  decrees  and  orders,  etc.  They  perform  the 
duties  of  clerks  and  sheriffs,  making  the  proper  endorsements 
on  papers,  keep  a  docket  and  prepare  records  for  apj^eals, 
appeal  bonds,  etc. 

Between  these  extremes  there  are  courts  of  every  degree  of 
proficiency.  The  Committee  think  the  moot  court  in  aiiv  form 
one  of  the  most  common,  as  well  as  the  most  useful,  exercises 
a  student  can  practice. 

Exercises  in  drafting  pleadings,  conveyances,  etc.,  are  also 
general. 

Colloquies  are  also  common,  where  there  is  a  general  discus- 
sion of  some  subject  of  law  by  the  students  and  professor,  the 
latter  directing  and  controlling.     The  Seminarv'  exists  in  a 
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number  of  schools.     Debating  societies  are  recommended  and 
appear  to  exist  in  most  of  the  schools. 

In  a  number  of  the  schools,  students  are  required  to  write 
essays  on  specified  subjects ;  also  to  write  opinions  on  cases 
stated.     In  many  schools  a  thesis  is  a  condition  of  graduation. 

Examinations.  There  is  no  uniform  custom  regarding 
examinations.  In  most  of  the  schools  written  or  oral  examina- 
tions are  held.  The  number  of  schools  having  annual  examina- 
tions and  examinations  at  the  end  of  the  terms  appears  to  be 
nearly  equal.  In  some,  examinations  are  held  "at  the  end  of 
each  course,"  "  at  the  end  of  the  book." 

Prizes  are  given  in  about  half  the  schools.     They  consist  of 
money,  varying  in  amounts  from  $100  to  $20,  gold  medals 
and  books.     The  prizes  are  usually  awarded  for  the  best  thesis, 
for   the   best   examinations,  in    senior   or  junior   year,  best 
oration,  excellence  in  debate,  etc. 

The  committee  think  that  so  far  as  the  subjects  of  private 
law  referred  to  are  concerned,  the  course  of  study  in  most  of 
the  schools  is  adequate  and  the'  instruction  sufficient.  They 
avoid  any  reference  to  particular  schools  because  much  must  be 
left,  in  any  case,  to  the  judgment  of  the  authorities  of  the 
school.  They  are  influenced  by  many  considerations  unknown 
to  the  committee.  The  laws  of  their  State,  the  sentiment  of 
the  locality,  the  class  of  students  who  attend  the  schools,  and 
other  things  may  render  impracticable  in  one  community  what 
would  be  easy  in  another.  But  it  may  be  said  of  them  all  that 
the  instruction  is  too  technical.  It  is  not  elementary  enough. 
As  has  already  been  said,  the  view  of  law  presented  to  the 
student  is  technical  rather  than  scientific  or  philosophical. 

In  considering  the  subject  of  a  course  af  study  in  American 
law  schools,  the  Committee  are  embarrassed  by  the  fact  that  a 
longer  course  than  two  years  is  impracticable  for  the  greater 
number  of  schools.  The  competition  of  life  is  growing  stronger 
all  the  time,  and  is  urging  young  men  into  active,  bread- 
winning  occupations  early  in  life.  The  youth  of  America  as 
a  rule  wish  to  he  independent.  The  sentiment  of  the  profession 
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and  the  public  will  not  sustain,  at  least  in  some  parts  of  the 
country,  a  longer  course  than  two  years,  and  even  this  is 
impracticable  in  some  places. 

And  yet  it  will  take  a  student  at  least  two  years  under 
present  methods  to  acquire  a  competent  knowledge  of  the 
subjects  of  private  law  referred  to,  to  fit  him  for  practice. ' 
There  is  little  time  he  can  devote  to  public  law,  the  history  and 
theory  of  the  law,  and  the  science  of  government,  unless  our 
methods  of  instruction  are  so  improved  as  to  save  the  time  now 
given  to  the  mere  memorizing  of  practical  rules  and  points  of 
law,  of  no  real  service  to  the  beginner,  and  to  employ  it  on 
these  topics,  indispensable  in  a  true  system  of  l^^al  education. 

The  importance  of  well-trained  lawyers  is  greater  now  than 
at  any  time  in  history.  The  law  has  become  so  complex  and 
extensive  with  the  multitude  of  decisions  and  statutes  that  a 
higher  training  is  indispensable.  A  publishing  company  in  a 
late  advertisement  offers  to  the  bar  full  reports  of  75,000  cases 
decided  in  the  courts  of  the  United  States  (state  and  national) 
since  January  1st,  1887.  The  difference  between  the  law  of 
to-day  and  that  of  fifty  years  ago  may  be  illustrated  by  an 
observation  of  Prof.  E.  J.  Phelps  in  a  recent  article  on  edu- 
cation :  "  It  is  easy  to  find  single  opinions  in  which  more 
authorities  are  cited  than  were  mentioned  by  Marshall  in  the 
whole  thirty  years  of  his  unexampled  judicial  life,  and  briefs 
that  contain  more  cases  than  Webster  referred  to  in  all  the 
alignments  he  ever  delivered.'^ 

A  system  of  law  which  accepts  all  the  cases  on  a  given  sub- 
ject as  authority  is  possible  only  with  a  thorough  knowledge  of 
the  elementary  principles  of  the  law  on  the  part  of  the  lawyers 
and  judges.  These,  with  a  proper  classification  and  scientific 
method,  have  become  indispensable. 

Again,  it  must  be  remembered  that  the  lawyers  fill  a  large 
proportion  of  our  offices,  state  and  national,  and  their  influence 
is  most  potent  in  political  aflkirs. 

The  mind  of  the  lawyer  is  the  essential  part  of  the  machinery 
of  justice ;  no  progress  or  reforms  can  he  made  until  the  law- 
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yere  are  ready.  Their  influenoe  at  the  bar,  on  the  bench,  and 
in  legi8lation  is  practically  omnipotent.  The  prepress  of  the 
law  means  the  progress  of  the  lawyer,  not  of  a  few  talented 
men  who  are  on  the  outposts  of  legal  thought,  but  the  great 
army  of  the  commonplace  who  constitute  the  majority  in 
every  occupation.  What  the  lawyers  do  not  understand,  or 
what  they  pronounce  visionary  and  impracticable,  will  not  be 
accepted  by  the  legislatures  or  courts  of  the  countr^\  It  is 
conceded  that  the  development  of  the  higher  juriprudenoe  has 
become  essential  to  the  continuance  of  the  system,  inasmuch  as 
the  railroads,  telegraph  and  ocean  racers  have  brought  countries 
into  close  communication  which  a  century  ago  were  distant 
and  hardly  known,  when  commerce  is  extended  all  over  the 
globe  and  our  citizens  are  called  for  business  and  pleasure  to 
the  most  distant  countries,  where  they  purchase  property,  incnir 
obligations  or  acquire  rights.  It  is  not  enough  that  an  Ameri- 
can lawyer  shall  now  know  the  decisions  and  statutes  of  his 
own  State,  or  even  of  his  own  country,  to  which  the  course  of 
study  is  now  for  the  most  part  confined. 

Yet,  recognizing  the  fact  that  a  course  of  more  than  two 
years  is  impracticable  for  most,  the  Committee  recommend : 

1.  That  for  those  to  whom  a  longer  course  of  study  is  })os- 
sible,  provision  Ix?  made  in  the  schools  for  post-graduate 
courses,  where  the  subjects  of  general  jurisprudence  and  public 
law  shall  Ix?  taught. 

2.  A  system  of  ele(!tives,  now  found  necessary  in  almost 
every  branch  of  education  by  reason  of  the  extent  of  human 
learning,  and  already  existing  in  several  of  the  schools,  in 
which  shall  Ixi  required  in  addition  to  the  usual  course  in  pri- 
vate law  already  described,  to  pursue  at  least  a  certain  number 
of  subje(^ts  in  public  law,  international  law,  the  history  and 
theory  of  the  law,  comparative  jurisprudence  and  the  science 
of  government. 

3.  Better  preliminary  training,  if  practicable.  A  large 
proportion  of  the  schools  require  no  entrance  examination,  and 
in  none  of  them  is  the  entrance  examination  equivalent  to  that 
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for  the  A.  B.  degree  in  any  reputable  college  in  the  country. 
It  may  not  be  foreign  to  the  subjects  of  this  report  to  remark 
that  a  knowledge  of  law  is  important  to  every  citizen  of  the 
country  whether  he  is  engaged  in  private  business  or  public 
life.  The  Committee  think  the  knowledge  of  the  institutes 
and  general  principles  of  the  law  would  be  an  advantage  to 
every  citizen ;  in  fact,  that  it  is  no>v  a  part  of  general  educa- 
tion, and  that  a  course  of  law  should  be  a  part  of  the  senior 
year  studies  in  colleges.  In  a  government  like  ours,  where 
the  people  rule  and  where  so  many  aspire  to,  and  some  attain, 
public  office,  a  knowledge  of  our  form  of  government,  state 
and  national,  and  the  institutes  and  general  principles  of  the 
law,  the  Conmiittee  think  in  the  public  schools  of  the  coun- 
try some  instruction  should  be  given  in  the  form  and  principles 
of  our  government  and  in  the  elementary'  principles  of  the  law. 

The  law  schools  of  the  country  are  in  good  hands.  As  a 
rule,  the  instructors  are  lawyers  engaged  in  active  practice. 
Most  of  them  are  men  of  the  best  position  at  the  bar  of  their 
respective  communities,  many  of  them  are  men  of  national  and 
international  distinction.  There  are  a  great  many  judges, 
state  and  national,  including  three  judges  of  the  Supreme 
Court  of  the  United  States,  engaged  in  teaching.  The  Com- 
mittee believe  the  law  teachers  of  the  country  are  sinc^erelv  and 
earnestly  devoted  to  their  work,  and  will  welcome  and  aid  all 
effi)rts  to  improve  l^al  education  and  elevate  their  profession. 

In  this  connection  it  will  be  instructive  to  study  the  efforts 
of  the  present  and  last  generations  of  English  lawyers,  in  both 
branches  of  the  profession,  to  improve  legal  education  in  the 
mother-country  alike  of  our  blood  and  our  law.  Tliose  efforts 
have  shown  a  general  professional  interest  on  the  subject 
during  the  last  fifty  years  which  has  not  been  felt  in  the 
United  States,  but  is  worthy  of  imitation  here.  They  show 
also  an  intelligent  comprehension  of  the  true  methods  of  such 
improvement  and  a  constantly  growing  jjerception  of  the  right 
means  to  attain  it  which  cannot  be  too  carefiiUy  studied  by 
American  teachers  of  law.     A  fiill  and  clear  account  of  these 
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effi>rte  and  the  resulte  thns  far  cibtained  in  England  has  been 
prepared  for  the  Committee  by  one  of  its  members  (J.  Hubley 
Ashton^  ^Sii^.y  of  Washington,  D.  C),  and  will  be  found  in 
Appendix  B,  to  whidi  the  attention  of  the  members  of  the 
Assrxiation  is  respectfully  directed. 

The  most  instructive  lesson  to  be  derived  from  the  conti- 
nental European  schools  will  not  be  found  in  their  present 
methods  alone  or  in  any  of  those  formerly  employed  during  the 
eight  hundred  years  whidi  have  elapsed  since  the  revival  of 
scientific  law.  It  lies  rather  in  the  history  of  the  gradual  develop- 
ment of  a  method  really  adapted  to  school  instruction.  For  such 
instruction  necessarily  implies  a  scientific  method.  Individuals 
may  pick  up  the  methods  of  any  art  or  practice  by  mere  obser- 
vation of  what  is  done  before  them,  or  by  constant  repetition, 
until  the  process  has  become  familiar,  as  the  apprentice  learns 
his  trade.  But  when  a  class  of  students  are  brought  together, 
even  to  learn  the  theory  of  a  mere  mechanical  operation,  still 
more  that  of  a  system  like  law,  under  the  direction  of  a  teacher, 
the  entire  course  of  teaching  must  depend  upon  the  order  in 
which  the  truths  are  presented.  This  method  differs  some- 
what in  every  science ;  but  there  is  none  deserving  the  name 
wliich  can  be  taught  by  simply  writing  down  its  results  in  a 
book  and  giving  them  to  the  learner  to  be  committed  to  memory, 
still  less  by  repeating  them  to  him.  The  use  of  such  books  is 
indeed  often  defended  by  la^vye^s  on  the  ground  that  it  is  an 
advantage  for  students  to  become  familiar  with  the  same  books 
they  will  use  as  practitioners.  If  true,  this  is  only  true  in  the 
sense  in  which  the  apprentice  should  learn  as  early  as  possible 
the  mere  tools  of  his  trade.  But  it  overlooks  entirely  the 
difference  between  the  education  of  the  brain  and  that  of  the 
eye  or  the  hand.  Even  in  the  study  of  arithmetic  or  grammar, 
the  child  must  familiarize  himself  with  general  notions  and 
principles  before  he  can  make  much  use  of  examples,  or  under- 
stand their  processes  and  results.  The  entire  time  spent  in 
the  study  of  the  law  is  too  brief  and  precious  to  be  wasted  in 
merely  committing  to  memory  what  the  learner  can  find  in  the 
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books  as  he  wants  it.  The  beginner  must  first  master  that 
knowledge  which  is  to  be 'Carried  always  in  his  mind  to  enable 
him  to  understand  the  legal  force  of  the  decided  points  as  he 
reads  them,  and  to  draw  from  a  case  all  the  inferences  that 
will  be  necessary  to  make  it  applicable  to  other  cases  not  yet 
decided.  These  things  cannot  be  taken  from  the  books  as 
wanted  ;  but  the  more  of  them  he  has  in  his  mind,  the  more 
help  he  will  find  in  the  books  when  he  comes  to  them. 

At  the  same  time,  it  must  be  remembered  that  the  more 
purely  abstract  a  science  is,  the  easier  it  may  be  put  in  a  form 
of  words.  But  the  practical  sciences,  those  that  are  arts  as 
well,  like  the  law,  always  require  exercise  of  the  mind  in 
practical  processes  before  their  truths  can  be  appreciated.  To 
prepare  a  youth  for  the  work  of  the  lawyer  by  exercise  of  the 
memory  alone  is  as  much  as  if  one  should  attempt  to  train  a 
pianist  in  the  same  way.  It  follows  that  the  law  cannot  be 
taught  by  merely  giving  to  the  student  the  form  of  words  in 
which  its  rules  are  expressed  for  the  direction  of  the  courts, 
where  such  a  form  exists ;  still  less  in  giving  him  the  mere 
form  of  words  in  which  the  courts  have  enunciated  their 
decisions  of  particular  questions.  In  neither  form  is  the 
science  of  law  so  expressed  as  to  be  readily  assimilated  by  the 
mind  of  beginners.  They  require  a  knowledge  of  the  topics 
with  which  the  law  deals,  not  merely  in  concrete  form,  but 
as  reduced  to  a  scientific  classification  afibrding  terms  of 
definite  and  consistent  meaning,  without  which  no  general 
truth  can  be  expressed.  Indeed,  there  is  no  law  for  concrete 
cases,  as  there  is  no  reasoning  concerning  singulars.  All  the 
certainty  of  the  law  consists  in  the  general  terms  in  which  its 
truths  are  expressed. 

No  better  illustration  of  this  truth  can  be  given  than  is 
afforded  by  the  experience  of  the  earliest  modern  law  schools. 
Irnerius  and  his  followers  found  themselves  in  possession  of 
the  grandest  body  of  written  laws  ever  yet  in  the  possession  of 
mankind,  the  body  of  civil  law  bequeathed  by  Rome  to  posterity. 
Naturally  they  assumed  that  the  student  needed  only  to  know 
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and  remember  the  language  of  the  civil  law,  with  only  such 
casual  explanation  as  the  novelty  of  some  words  might  require. 
It  soon  became  apparent,  however,  that  these  glosses  were  too 
numerous  and  too  various  to  be  carried  in  any  mind  bv  mere 
dint  of  memor}^  and  made  of  practical  use  when  occasion 
called.  The  separate  explanations  soon  grew  into  a  science  of 
interpretation,  according  to  their  effe(?t  upon  the  words  of  the 
text,  by  which  the  student  or  the  practitioner  could  frame  new 
int€»rpretations  as  the  case  might  require.  All  law  being  in 
their  eyes  the  command  of  the  Emperor,  this  interpretation 
was  the  only  mode  in  which  its  language  could  be  adapted  to 
the  immense  variety  of  actual  questions  arising  in  courts  of 
justice,  and  therefore  the  science  of  interpretation  was  the 
science  of  law  itself  so  far  as  the  student  or  practitioner  was 
concerned. 

We  may  digress  here  for  a  moment  to  point  out  the  impor- 
tant influence  on  English  law  of  its  lack  of  any  written  code 
like  that  of  the  Romans.  With  all  the  influence  exerted  bv 
that  code  in  England  for  a  centuiy  and  a  half  or  tw  o  centuries 
after  Vacarius,  no  part  of  it  was  ever  accepted  as  an  authorita- 
tive text  in  the  island.  Its  authority  was  pu4'elv  scientific  and 
not  legislative ;  and  hence  there  could  properly  be  no  inter- 
pretation where  there  was  no  text  to  be  inter{)ixjted. 

Glanvil  asserted  the  entire  absence  of  written  law  when 
Vacarius  was  but  lately  dead,  if  not  still  living ;  and  Fleta 
followed  him  in  the  same  assertion  when  the  Roman  law  was 
in  a  rapid  decline,  more  than  a  century  later.  To  see  how 
great  a  difference  this  makes  and  how  largely  it  may  awount 
for  that  decline  of  Roman  law  which  is  a  singular  feature  of 
our  English  experience,  we  need  only  to  note  the  entire 
absence  of  the  doctrine  of  interpretation  from  the  early  law  of 
England ;  as  we  may  easily  do  by  comparing  the  text  of 
Bracton  with  that  of  the  civilians  from  whom  he  borrows  so 
much,  and  especially  with  Azo. 

On  the  continent  the  acceptance  of  the  entire  text  of  the 
corpus  juris  civilis  (with  very  trifling  exceptions)  as  authoritative 
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law,  and  the  imix)sition  thereon  of  a  vast  science  of  interpretation 
in  the  shape  of  glosses,  comments,  and  finally  of  entire  treatises, 
in  time  made  the  body  of  law  so  immense  that  the  student 
could  master  it  only  imperfectly,  and  even  the  judge  or  practi- 
tioner was  confused  rather  than  enlightened  by  the  amoimt  of 
his  reading.  Tlie  practical  consequence  was  that  which  must 
always  result  when  a  system  of  laws  becomes  too  lai^e  or  too 
verbosely  expressed  to  be  mastered  as  a  harmonious  whole,  or 
applied  as  a  consistent  system  in  the  decision  of  ^very  case. 
Doubts  and  contradictions  multiplied  until  there  w;as  hardly  a 
practical  question  upon  which  the  authorities  did  not  conflict. 
The  most  honest  judge  was  reduced  to  the  poor  expedient  of 
counting  the  authorities  for  and  against  a  proposed  ruling,  and 
following  the  majority  instead  of  deducing  a  result  from  the 
fundamental  principles  of  the  law.  Attempts  to  abridge  or 
systemize  the  authorities  only  added  to  their  bulk,  so  long  as 
the  false  theor\'  of  accepting  every  word  of  the  written  text 
and  every  opinion  of  a  commentator  or  interpreter  as  a  part  of 
the  law  continued.  It  was  not  until  the  great  jurist  of  the 
sixteenth  century  saw  the  necessity  of  looking  beneath  this 
immense  and  shapeless  mass  of  words  for  the  few  and  compar- 
atively simple  principles  in  which  the  reason  of  the  laws 
consisted,  that  the  way  w^as  opened  to  improvement.  The  great 
historian  of  the  Roman  law  in  the  middle  ages  has  given  us  a 
most  appreciative  yet  critical  and  just  account  of  the  condition 
of  legal  science  from  its  revival  to  its  lowest  subsequent  stage, 
three  centuries  later.  (Savigny,  History  of  the  Roman  Law  in 
the  Middle  Ages ;  see  especially  Vol.  Ill,  Chap.  28  ;  Vol.  V, 
Chap.  41,  and  Vol.  VI,  Chaps.  47  and  60.) 
.  He  has,  indeed,  fully  appreciated  the  value  of  the  glossators' 
services  to  the  science  while  they  were  at  work  upon  the  text 
of  the  law  and  attempting  to  construct  a  systematic  body  of 
principles  from  it.  He  says  justly  that  in  this  labor  of  con- 
struction a  theorv  of  law  was  evolved  for  the  first  time,  at  least 
since  the  classics  age  of  Roman  jurisprudence,  and  the  begin- 
ning was  made  at  that  distinction  between  theory  anfd  practice 
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which  has  been  recognized  ever  since — a  distinction,  as  he 
justly  says,  of  benefit  or  of  injury  to  the  science  as  it  is  rightly 
or  wrongly  treated.     Vol.  IV,  p.  224.) 

He  then  shows  the  change  that  came  over  their  methods 
about  the  time  when  their  labors  were  closed  and  their  results 
were  digested  in  the  Accursion  gloss ;  the  elevation  of  that 
gloss  to  the  rank  of  an  authority  even  superior  to  the  text, 
and  tlie  mere  copying  of  former  opinions  in  place  of  active 
thought  in  the  elimination  of  principles.  Writers  were  content 
to  repeat  the  language  of  their  predecessors,  and  to  follow  the 
common  opinion  of  the  greater  number  without  attempting  to 
find  the  reason  of  the  law  and  the  decision  of  the  doubt  in  con- 
formity with  the  principle.  He  also  points  out  the  instructive 
fact  that  this  decline  first  appeared  in  the  books  written  for 
practicing  lawyers ;  which  became  mere  compilations  of  points 
and  dicta  while  a  truer  method  of  discussion  still  lino^ered  in 
the  schools.  These  books,  by  their  verbosity,  and  by  efforts  to 
gi\^  an  opinion  upon  every  practical  point,  show  that  they 
were  intended  to  content  mere  readers  who  sought  to  make  a 
mechanical  use  of  them  without  any  expenditure  of  thought ;  a 
trait  which  has  come  down  in  lineal  succession  directly  to  the 
treatises  and  practical  works  of  the  present  day. 

Even  the  schools  soon  fell  into  a  traditional  method  which 
no  one  dared  to  break  over,  and  would  have  sunk  into  the 
merest  formalism,  destitute  of  all  real  life  and  activity,  but  for 
the  presence  in  them  of  a  few  men  who  were  not  mere 
lecturers,  but  took  an  active  part  in  contemporary  life  and 
business.  These  wrote  Consilia,  or  opinions  in  actual  cases, 
public  and  private,  which  are  the  characteristic  books  of  the 
period,  and  by  their  constant  reference  to  the  actual  relations 
and  interests  of  men  saved  the  schools  from  the  deadening 
influences  that  then  controlled  them.  This  breath  of  real  life 
could  not  by  itself  reform  the  absurd  methods  then  in  use, 
but  it  imparted  life  enough  to  make  them  susceptible  to  the 
quickening  efforts  of  the  following  century.  Among  the  best 
of  these  writers  are  Cinus  and  Bartolus,  who  spent  most  of 
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their  early  manhood  in  actual  practice,  and  Bella  Pertica  and 
Lucas  DePenna,  who  never  sat  in  a  teacher's  chair.  The 
latter's  book  is  pronounced  by  Savigny  freer  from  the  defects 
of  the  school  method  than  any  other  of  his  time.  (Savigny, 
Vol.  VI,  pages  1-21.) 

But  perhaps  the  most  striking  illustration  of  this  aid  to  the 
schools  from  without  (though  not  mentioned  by  Savigny  because 
not  coming  within  the  limits  of  his  subject)  is  the  remarkable 
book  of  Conrad  Lagus,  a  German  writer,  who  in  the  sixteenth 
century  wrote  the  first  book  for  students  that  attempted  to  cut 
loose  from  the  accepted  methods,  and  to  deliver  the  science  of 
law  to  the  student  in  the  form  in  which  it  would  find  most 
ready  entrance  to  his  mind.  Lagus  himself  was  never  a 
r^ular  graduate  or  an  accepted  teacher  of  law.  He  filled  in 
early  life  the  place  of  private  tutor  to  such  students  of  the 
University  of  Louvain  as  chose  to  employ  him,  arid  was  later 
syndic  of  the  city  of  Dantzic  on  the  Baltic.  His  book  was 
first  written  for  his  own  students,  and  was  so  free  in  its 
expression  of  criticisms  upon  prevailing  methods  that  it  gave 
great  offence  to  the  authorities,  and  was  even  put  into  the 
Index.  But  its  merits  enabled  it  to  triumph  over  all  opposi- 
tion, and  it  went  through  several  editions  and  no  doubt  had  a 
most  important  influence  in  forming  a  new  school  of  legal 
instruction.  Even  after^  three  centuries  and  a  half  the  student 
of  scientific  law  may  read  it  with  interest  and  instruction. 
For  the  best  account  of  Lagus  see  Doctor  Theodore  Muther's 
History  of  Legal  Science  and  of  the  Universities  in  Germany, 
Jena,  1876,  pp.  394-424. 

In  this  sketch  and  in  the  picture  given  by  Savigny  of  the 
lowest  d^radation  of  legal  science,  after  its  revival  in  the 
universities,  the  thoughtful  reader  must  recognize  too  many 
traits  of  our  own  time.  Thus  when  he  points  out  the  n^lect 
of  the  original  authorities,  and  the  substitution  of  mere  com- 
pilations at  second  or  third  hand,  instead  of  a  constant  effort 
to  trace  back  the  law  to  its  original  principles ;  or  when  he 
speaks  of  the  entire  abandonment  of  efforts  to  treat  the  law  as 
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a  system,  as  a  consistent  and  harmonious  whole ;  a  task  which 
by  the  natural  law  of  its  development  should  have  given  to 
that  scientific  unity  a  constantly  increasing  influence  upon  the 
separate  rules  and  doctrines  applicable  to  particular  cases, 
instead  of  being  neglected  altogether  in  favor  of  exclusive 
attention  to  the  authority  quoted  for  each  particular  rule. 
There  are  even  analogies  in  the  external  form  of  the  law 
betw^een  the  two  periods.  As  in  the  fifteenth  century,  the 
earlier  variety  of  juridicial  works  had  all  given  way  to  mere 
consilia  or  collections  of  opinions  upon  detached  points,  so  in 
the  nineteenth  century  we  have  a  boundless  waste  of  such 
opinions  in  our  reports,  increasing  at  the  rate  of  a  hundred 
volumes  a  year ;  with  almost  as  many  volumes  of  treatises, 
most '  of  which  are  mere  compilations  of  the  same  opinions, 
without  the  slightest  attempt  to  evolve  true  principles  or  to 
present  the  law  as  a  system. 

With  reference  to  the  entire  lack  of  historical  study  at  that 
time  and  the  resemblance  of  our  own  countr}^  at  present  in 
that  respect,  the  lesson  furnished  us  by  the  comparison  is  still 
more  instructive.  There  w^as  indeed  for  the  fifteenth  oenturv 
the  excuse  that  a  historical  science  of  law  had  never  yet  been 
dreamed  of,  while  in  the  nineteenth  we  are  wilfully  or 
ignorantly  neglecting  a  method  that  has  within  the  past  century 
l)een  thoroughly  tested  in  Europe,  an4  the  benefits  of  which 
are  evident  to  all  who  have  paid  it  the  slightest  attention. 
Savigny's  own  words  are  here  worth  quoting :  "All  of  a 
science  that  is  the  product  of  continuous  development  forms  an 
organic  whole  :  and  no  portion  of  it  can  be  thoroughly  under- 
stood unless  it  is  studied  in  connection  with  tlie  rest.  Thus 
the  entire  system  of  legal  science  which  governs  our  actions 
(»an  only  be  thoroughly  mastered  by  historical  study,  going 
back  to  its  first  beginning  and  following  it  into  all  later 
ramifi(3ations.  Then  we  can  use  it  freely  for  every  new  purpose 
as  a  means  by  which  the  freedom  and  effect  of  our  own  thinking 
will  be  increased  and  its  object  accomplished.  Used  in  any 
other  way,  every  mass  of  knowledge  will  only  cramp  and 
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oppress  our  energies  without  our  knowing  it,  and  make  us  its 
servants  where  we  should  be  its  masters.''  (Savigny,  Vol.  V., 
p.  474.) 

The  chief  improvement  of  the  sixteenth  century  was 
undoubtedly  the  abandonment  of  the  legal  method  or  study  of 
the  texts  of  law  in  their  original  order,  and  the  substitution  of 
systematic  works  in  which  the  natural  order  of  the  subject 
was  followed  with  more  or  less  success.  The  work  of  Lagus, 
already  mentioned,  was  perhaps  the  earliest  example  of  this 
kind  which  now  retains  any  value.  For  in  the  three  centuries 
since,  there  has  been  a  constant  improvement  in  the  arrange- 
ment of  these  works,  due  to  a  more  thorough  comprehension  of 
the  law  itself  and  a  greater  mastery  of  the  mode  of  teaching  it. 
The  most  remarkable  evidence  of  this  mastery  is  in  the  great 
reduction  of  the  size  of  the  books  placed  in  the  student's  hands. 
Instead  of  compelling  him  to  read  through  and  memorize  ten 
or  a  dozen  octavo  volumes  in  the  course  of  a  year,  the  Euro- 
pean professor  places  in  his  hands  a  modest  duodecimo  called 
Institutes  or  Pandects,  containing  all  that  is  essential  for  him  to 
read  in  a  semester  or  even  a  year,  while  the  subject  condensed 
in  that  book  will  furnish  the  topic  of  daily  exercise  or  lectures 
during  that  period.  By  this  process  the  student's  memory  is 
charged  only  with  those  fundamental  principles  which  he  must 
always  carry  there  in  order  to  make  any  use  of  them ;  but  his 
comprehension  of  them  and  power  to  apply  them  is  obtained 
by  the  fuller  explanation  given  him  and  by  his  daily  reflection 
upon  them.  This  work,  moreover,  is  not  upon  a  single  branch 
of  law,  however  important,  as  all  the  work  of  an  American  law 
school  is,  but  it  is  upon  the  law  itself  as  a  complete  and  har- 
monious system.  Even  in  the  fuller  treatment  of  the  Pandecten 
the  space  given  to  such  topics  as  represent  our  "  property,"  or 
"  contract,"  or  "  wills,"  is  hardly  greater  than  it  would  be  in 
tlie  most  elementary  book  known  to  American  law,  but  the 
object  of  tliese  few  pages  is  to  give  the  student  a  complete  and 
thorough  comprehension  of  the  nature  of  the  subject  under 
which  all  his  subsequeift  acquisitions  will  arrange  themselves 
22 
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according  to  the  very  law  of  thought ;  not  merely  to  give  him 
a  selection  of  the  most  practical  rules  by  which  he  may  know 
how  to  decide  this  or  that  particular  question.  Perhaps  the 
greatest  advantage  in  this  mode  of  study  is  that  the  student 
acquires  the  law  as  a  whole  and  not  as  a  congeries  of  separate 
and  independent  doctrines ;  or,  as  it  has  been  expressed  by  an 
eminent  writer,  quoted  on  page  37  of  our  report  of  1891, 
"  The  continental  lawyer  in  a  comparatively  brief  university 
course  of  jurisprudence  obtains  a  firm  mastery  of  the  entire 
law ;  the  English  lawyers  are  specialists.  Not  one  is 'able  to 
grasp  the  whole  system." 

We  have  dwelt  on  this  point  the  more  fully  because  it  is 
needed  to  qualify  what  must  be  said  of  our  present  text-books 
as  means  of  instruction.  With  few  exceptions  all  these  are 
written  for  the  use  of  the  practicing  lawyer,  whose  object  it  is 
to  find  a  case  in  point  for  the  brief  he  is  making,  with  the 
least  possible  expenditure  of  time,  and  without  troubling  him- 
self with  questions  of  classification  or  principle.  The  student, 
on  the  other  hand,  needs  books  rigidly  systemized  and  dealing 
chiefly  with  general  principles.  It  is  only  from  these  that  he 
can  assimilate  matter  which  will  become  a  true  part  of  his 
mind  and  the  basis  of  his  legal  thinking.  For  the  decision  of 
particular  points  or  for  the  illustration  of  general  truths, 
text-books  are  worse  than  useless  ;  for  these  things  he  should 
be  led  directly  to  the  cases  themselves,  but  only  under  the 
most  careful  guidance. 

The  experienced  lawyer  can  deal  intelligently  with  a  great 
body  of  varying  if  not  conflicting  cases,  and  deduce  from  them 
a  harmonious  doctrine,  provided  such  a  doctrine  be  contained 
in  them.  Even  he  will  find  it  impossible  to  do  this  except  by 
the  heroic  method  of  rejecting  a  considerable  minority  of  the 
decisions,  which,  according  to  the  popular  theory  of  judge-made 
law,  have  the  same  right  to  remain  iauthoritative  with  the 
majority.  The  task  would  be  impossible  to  him  if  he  had  not 
a  firm  grasp  of  the  principles  to  which  every  such  decision 
must  conform  to  be  an  integral  part  of  a  consistent  and  logical 
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system.  Most  lawyers  have  learned  their  principles  uncon- 
sciously and  without  fixed  rule,  as  a  mechanic  learns  the 
expert  use  of  his  tools,  or  the  physician  the  elements  of  an 
accurate  diagnosis.  They  perform  the  task  of  applying  them 
to  new  cases  by  what  is  called  "  sound  judgment"  or  ^^ grasp 
of  principle,"  but  they  are  quite  unable  to  explain  to  a  student 
their  modus  operandi. 

To  expect  the  beginner  to  deal  in  this  way  with  the  cases  is 
little  less  than  absuixl.  The  brightest  and  swiftest  could  not 
go  intb  a  barber-shop  and  handle  a  razor  on  its  customers 
without  making  his  ignorance  and  awkwardness  evident  to  the 
youngest  apprentice,  yet  he  is  expected  to  handle  the  keener 
weapons  of  analytic  casuistry  with  utterly  unpiucticed  facul- 
ties, and  obtain  by  the  operation  the  very  principles  on  which 
the  value  of  all  his  subsequent  reasoning  must  depend. 

We  do  not  mean  to  underrate  the  value  to  him  of  judiciously 
selected  cases  as  objects  of  study,  either  in  the  deduction  of 
principles  from  their,  comparison  as  contemporaneous  authori- 
ties, or  (what  we  r^ard  as  of  still  greater  use)  as  teaching  the 
historical  growth  and  development  of  such  principles  in  time. 
Both  those  processes  imply  that  the  cases  have  been  chosen 
and  arranged  for  him  by  a  teacher  who  knows  what  he  desires 
to  accomplish,  and  how  he  is  to  effect  it. 

Neither  of  these  objects  can  be  gained  by  setting  the 
student  to  read  all  the  cases,  well  or  ill  decided,  accurately  or 
blunderingly  reported,  or  a  digest  of  them,  or  a  so-called 
treatise  made  up  of  them,  but  stated  in  any  order  that  will 
best  enable  the  reader  to  find  in  the  same  chapter  or  page  all 
the  cases  resembling  each  other  in  the  facts,  without  a  thought 
of  the  principles  which  each  or  any  of  them  may  illustrate. 
In  truth,  the  most  popular  of  our  text-books — ^many  of  them 
excellently  adapted  for  the  use  of  practitioners — ^are  so  utterly 
devoid  of  scientific  arrangement,  or  of  any  arrangement 
except  such  as  will  enable  the  attorney  to  find  a  case  in  point 
with  the  least  possible  thought  of  general  principles,  that  the 
only  advantage  they  offer  over  the  perusal  of  cases  at  large  is 


! 
i 

i  340  REPORT    OF   a)MMITTEE   ON 


their  (x>ndensation  of  results  and  the  increased  facility  they 
give  for  a  mere  verbal  memorizing  of  these  results  as  a  ci'am 
for  examination. 

A  limitation  of  the  case  method,  and  probably  an  unavoidable- 
one,  is  its  confinement  to  the  doubtful  part  of  the  law  and 
disn^ard  of  the  great  but  settled  principles  upon  which  so 
much  of  the  lawyer's  reasoning  depends.      These  principles 
liave  been   evolved  by  cases  as  truly  as  the  latest  rule   of 
contract  or  of  tort.     The  difference  between  hereditaments  and 
chattels,  the  distinction  between  chattels  real  and  personal, 
have  been  worked  out  by  decisions  of  the  sages  that  sat  in  the 
"  common  place  "  centuries  ago ;    but  no  teacher  would  think 
of  tracing  their  origin  back  to  the  primary  authorities.     All 
oijr  canons  of  inheritance  only  formulate  the  results  of  early 
cavses ;  but  who  would  make  his  students  read  assizes  of  mord 
and  writs  of  aiel  and  bisaiel  or  of  eosinage  in  order  to  know 
them  more  thoroughly  ?     It  is  not  merely  from  dislike  to  the 
ancient  phraseolc^y ;    most   of  the   collections  of  cases  for 
students'  use  contain  extracts  from  the  year  books  on  questions 
that  have  remained  unsettled  from  that  time.      They  pass  by 
only  those  which  have  determined  the  point  so  well  that  it  has 
never  been  mooted  since.     This  would  be  of  less  consequence 
if  the  student  could  find  these  well-settled  doctrines  properly 
described  in  a  history  of  the  early  law,  showing  the  manner  of 
their  development.      This  historical  method,   indeed,  is  the 
proper  complement  of  the  case  study  given  to  the  modern  law, 
and  it  is  to  be  hoped  that  we  may  yet  have  it.     But  at  present 
the  case  method  offers  nothing  for  a  most  important  portion  of 
the  entire  field  of  law. 

For  example,  the  beginner  is  trained  to  careful  discrimina- 
tion of  tlie  nicest  shades  of  the  agent's  liability,  or  to  draw  the 
exact  line  between  the  fellow  servant  and  the  alter  c^o  or  vice- 
principal  ;  but  who  tells  him  how  servant  and  agent  come  to 
be  different  relations,  or  defines  either  one  distinctly  enough  to 
lielp  him  appreciate  the  result  of  their  difference? 
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The  result  of  this  elaborate  study  of  actual  disputes,  ana 
ignoring  of  the  settled  doctrines  that  have  grown  out  of  past 
ones,  is  a  class  of  graduates  admirably  calculated  to  argue  any 
side  of  any  controversy,  or  to  make  briefs  for  those  who  do  so,  but 
quite  unable  to  advise  a  client  when  he  is  safe  from  litigation. 

We  are  not  setting  up  an  ideal  standard  of  morals  when  we 
insist  that  even  in  the  law  school,  the  work  of  which  is  mainly 
technical,  the  student  should  not  be  so  trained  as  to  think  he  is 
to  be  a  mere  hired  gladiater,  fighting  indifferently  for  one  side 
or  the  other  that  pays  his  fee.  There  are,  indeed,  many  cases 
in  which,  once  begun,  he  may  justly  maintain  the  l^al  right 
of  either  party.  But  every  lawyer  has  much  to  do  with  the 
question  whether  litigation  shall  begin  or  not ;  and  he  who 
incites  it  from  selfish  motives  must  be  ranked  with  the  physi- 
cian who  knowingly  spreads  the  germs  of  disease.  Even  he 
who  begins  or  needlessly  maintains  an  unwise  ac^tion  for  lack 
of  sound  judgment  or  learning  to  perceive  its  defects,  is  unfit 
for  his  high  calling.  Assuming  to  be  the  guide  and  adviser 
of  other  men,  he  is  bound  fully  to  qualify  ^himself  to  guide 
them  aright,  and  this  he  cannot  do  unless  he  knows  the  whole 
law,  at  least  in  its  general  principles ;  not  merely  those  parts 
of  it  on  which  litigation  is  now  possible.  This  distinction  is, 
perhaps,  ofibener  overlooked  in  discussing  methods  of  study 
than  any  other.  « 

There  is  much  law  upon  which  no  litigation  ever  arises — 
unless  it  be  from  sheer  ignorance  or  knavery — ^but  which  is 
just  as  important  and  significant  in  determining  the  rights  and 
duties  of  men  in  their  reciprocal  relations  as  if  it  w^ere  subject 
to  be  reversed  in  the  next  term  of  the  Supreme  Court.  All  the 
common  terms  designating  l^al  institutions  and  relations, 
kinds  of  property,  forms  of  estate,  Wrongs  and  remedies,  have 
a  wide  extent  of  settled  meaning  upon  which  no  question  ever 
arises.  This  may  have  been  gradually  formed  in  past  times 
by  former  cases  and  decisions,  but  no  one  thinks  of  disputing 
it  now.  It  is  only  on  the  border  lines  between  two  or  more 
of  these  broad  provinces  that  doubts  sprin;};  up  and  cases  grow. 
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No  conception  held  in  common  by  a  large  number  of  men 
such  as  the  members  of  a  State  or  great  community  can  by 
very  complex  in  its  nature  or  diflScult  of  comprehension. 
This  may  be  taken  for  granted  as  one  of  the  laws  of  thought. 
Consequently  the  fundamental  notions  out  of  which  the  rules 
of  law  are  derived  must  be  of  this  simple  character,  since  it  is 
in  the  general  acceptance  and  uniformity  of  these  notions  that 
the  common  law  exists  as  such. 

Liberty,  property,  reputation,  land,  chattel,  would  be  useless 
terms  to  reason  from  or  with,  if  they  were  not  uniform  in  all 
intelligent  minds,  and  to  be  such  they  must  be  capable  of 
correct  apprehension  without  a  process  of  verbose  definition  and 
without  much  mental  elFort  of  any  kind.  No  deduction  can  be 
drawn  from  them  that  is  not  warranted  by  this  simple  character. 

Perhaps  the  most  usefiil  single  lesson  we  can  learn  from  the 
continent  at  the  present  time  is  the  value  of  the  historical 
method  in  teaching  the  elements  of  law.  Much  as  has  been 
done  recently  in  England  by  Sir  Henry  Maine  and  his  followers 
in  this  direction,  it  must  be  owned  that  we  in  the  United  States 
and  even  our  English  cousins  are  a  century  behind  the  conti- 
nent in  appreciating  the  value  of  the  historical  method  of  study 
as  applied  to  the  moral  and  jural  sciences.  In  our  law  schools 
it  seems  to  be  quite  unknown,  as  much  so  to  the  teachers  as  to 
the  students.  Yet  foreign  expcFience  has  left  us  no  doubt  of 
its  adaptation  to  those  elementary  notions  of  law  for  which 
our  other  tried  methods  have  proven  almost  complete  failures. 
Only  the  minority  of  beginners  enter  these  schools  with  minds 
so  trained  to  abstract  thought  as  to  readily  take  in  and 
appropriate  a  full  systematic  treatment  of  the  rationale  of  law 
sufficient  to  enable  them  to  use  the  most  rudimentary  concep- 
tions. To  the  majority  oT  practitioners,  its  use  is  simply 
incomprehensible.  "  What  difference  does  it  make  to  the  law 
to-day  whether  the  rule  was  this  way  or  that  one  hundred 
years  ago  ?  I  do  not  want  to  know  or  use  any  law  that  is  not 
clear  law  now.  It  would  only  confuse  me  if  it  differed  from 
the  present  rule,  and  be  a  waste  of  time  if  it  did  not."  Such  are 
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the  common  objections  made  to  this  proposal ;  and  the  proposer 
is  fortunate  if  he  gets  no  worse  reputation  than  that  of  a 
harmless  enthusiast  who  would  waste  his  own  time  and  would 
lead  students  to  do  the  same. 

It  must  be  owned  that  he  sometimes  deserves  it,  when  his 
zeal  outruns  his  judgment  and  allows  any  curious  scrap  of 
legal  antiquities  to  figure  as  a  part  of  legal  history.  The  two 
should  be  carefully  distinguished  ;  but  it  is  so  much  easier  to 
pick  up  scattered  bits  of  curious  fact  than  to  slowly  reproduce 
the  past  life  of  a  people  or  a  science  !  Much  that  is  valuable 
material  for  history  is  not  history,  and  to  cumber  the  student's 
mind  with  these  scattered  facts  is  even  worse  than  to  load  his 
memory  with  disconnected  rules  or  cases  of  the  present  day, 
with  which  they  have  to  work  out  the  practical  problems  of 
law,  such  as  those  of  right  and  duty,  of  wrongs  private  and 
public,  direct  and  indirect,  of  injuria  and  damnum,  of  l^al 
force,  fraud,  negligence,  imputability,  etc. 

Even  the  great  reputation  of  Austin  lor  the  last  thirty  years 
has  never  drawn  attention  to  his  very  able  attempt  at  such  a 
scientific  analysis,  of  these  terms  as  he  deems  essential  to  their 
proper  study. 

The  average  student  tries  hard  to  commit  what  is  said  in  hie 
books  to  memory,  but  gets  no  clear  notions  from  it,  because  it 
has  as  yet  no  connection  in  his  mind  with  the  forms  it  takes 
in  actual  life,  and  with  most  it  ends  in  the  memorizing  of 
a  definition  for  each  word  that  he  thinks  the  examiner  may  ask 
about.  Hence  some  of  our  text  writers  have  given  up  entirely 
the  effort  to  explain  these  before  entering  upon  the  practical 
uses  made  of  them. 

To  such  teachers  and  such  students  it  may  seem  almost 
paradoxical  to  say  that  mere  abstractions,  so  difficult  to  appre- 
hend when  they  are  presented  as  parts  of  a  complicated  system 
actually  existing,  may  be  plain  and  obvious  when  traced  through 
the  centuries  of  their  rise  and  development,  so  that  a  mere 
beginner  can  follow  easily  and  with  interest  the  growth  of  the 
same  system  from  the  few  rude  notions  of  our  ancestors  to  the 
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complex  relations  of  the  modem  law.  Yet  we  do  not  appeal 
solely  to  European  experience  for  the  value  of  the  method. 
We  have  only  to  look  into  the  most  rigidly  systematic  of  our 
treatises  to  see  how  certainly  the  author  in  every  case  of  doubt 
or  diiBculty  falls  back  upon  the  historical  development  of  the 
subject  to  explain'  it,  or  appeal  to  the  experienced  practitioner 
for  the  grounds  of  the  confidence  with  which  he  depends  on  the 
principles  that  have  unconsciously  formed  themselves  in  his 
mind,  or  ask  our  President,  experienced  practitioner,  eminent 
judge  and  admired  author  in  one. 

But  chiefly  the  historical  method  commends  itself  for  ele- 
mentary teaching  because  it  shows  the  law  neither  in  the  form 
of  mere  abstractions  nor  in  that  of  individual  cases,  but  illus- 
trates at  every  step  the  process  by  which  it  rises  from  the  mere 
evidential  fact  to  the  highest  generalization,  though  in  the 
inverse  order.  It  begins  with  a  few  simple  wrongs  to  the  person 
and  possessions,  and  shows  how  these  become  differentiated  into 
wrongs  of  the  man,  the  husband,  the  master,  the  householder ; 
how  it  then  learns  to  discriminate  in  each  case  between  the 
direct  attack  and  the  carefully  laid  deceit  and  the  negligent 
harm  ;  how  it  adds  to  breach  of  common  right  that  of  an  obli- 
gation imposed  by  the  party's  own  will,  and  how  it  passes  from 
the  enforcement  of  common,  law  to  the  direction  of  the  use 
made  of  legal  rights  as  determined  by  the  conscience  of  a  good 
man  according  to  equity.  So,  too,  of  its  gradual  development 
in  all  other  branches. 

Most  of  all,  the  historic  method  suits  the  tyro,  because  it 
does  not  deal  with  abstractions  alone  as  the  elementary  part  of 
systematic  law  needs  must.  It  presents  rights  and  wrongs  and 
duties  and  remedies,  not  under  their  names  and  their  defini- 
tions, but  as  found  in  the  actual  forms  of  primitive  law,  the 
blows  and  maimings,  the  stealing  of  cattle  and  of  wives,  the 
feuds  and  besiegings  and  outlawries  w^hich  occupied  the  primi- 
tive moots.  It  goes  on  to  show  new  forms  of  right  in  tenure 
and  estate  of  lands,  property  in  chattels,  contracts  in  their 
double  office  of  transferring  property  and  creating  obligations. 
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and  all  these  again  duplicated  in  the  distinctions  of  legal  and 
equitable  rights,  etc.  It  thus  presents  the  most  practical  and 
obvious  forms  of  these  acts  in  their  growth  towards  the  institu- 
tions of  the  present  day,  but  always  as  linked  together  by  the 
scientific  notion  of  rights  and  duties,  wrongs  and  remedies,  on 
which  they  are  based  to-day,  and  thus  illustrating  them  to  the 
b^inner. 

The  genetic  order  of  abstract  ideas  and  of  the  relations 
animated  by  them  can  be  traced  as  accurately  as  those  of  the 
various  forms  of  matter.  The  task  is  even  easier  to  a  cultivated 
mind,  since  the  variety  is  less  confusing  and  the  chronologic 
order  simpler  in  the  history  of  each  race  or  nation.  The  sim- 
ple or  homogeneous  is  easily  discerned  from  the  complex, 
heterogeneous  notion,  and  precedes  it  even  more  certainly  in 
the  mental  world  than  in  the  material.  This  has  only  been 
obscured  by  the  ancient  but  fallacious  axiom  that  morals  and 
the  other  reflective  sciences  have  been  the  same  in  all  ages :  to 
be  consistent  with  which  we  must  deny  all  possibility  of  growth 
and  development,  such  as  history  shows  in  morality  and  law. 

Equally  inconsistent  with  the  true  conception  of  development 
in  legal  ideas  is  the  mistake,  now  more  frequently  committed, 
of  carrying  back  each  separate  notion  or  institution  from  one 
system  to  another,  as  if  one  could  be  accounted  for  by  any 
other  method.  This  is  sometimes  done  by  the  most  zealous 
historical  students,  who  in  their  love  of  tracing  laws  and 
customs  through  the  past,  and  from  one  people  to  another, 
seem  occasianally  to  forget  the  possibility  of  a  new  birth  in  the 
lon«c  a2:es  from  the  beginnino^.  If  we  had  succeeded,  as  the 
physicists  have,  in  eliminating  certain  pure  elements  of  law  that 
cannot  be  accounted  for  by  the  combination  or  changes  of  other 
bodies,  it  might  be  safe  to  assume  that  these  cannot  be  fully 
studied  till  we  have  thus  traced  them  to  the  beginning  of  all 
things.  But  the  phenomena  of  law  are  of  a  complex  character, 
and  there  are  very  few  that  do  not  undergo  great  changes  of 
form  in  the  course  of  a  few  centuries,  even  in  one  and  the  same 
nation.     These  changes  are  occasionally  vso  complete  that  the 
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historic  existence  of  one  form  may  be  said  to  disappear  entirely 
and  one  or  more  new  ones  to  be  formed  from  it.  We  may  find 
a  well-marked  new  institution  made  bv  the  combination  of 
different  elements,  no  one  of  which  accounts  for  it  without  the 
rest,  or  can  be  said  to  have  historic  continuity  with  it  The 
same  thing  may  have  occurred  in  early  ages  as  well  as  later ; 
vet  how  often  when  the  trace  is  so  lost  we  find  students  assum- 
ing  at  once  a  foreign  origin  as  neceseary,  and  wasting  mudi 
labor  in  looking  for  the  nearest  clew.  (E.  g.,  the  origin  of  the 
jury,  or  that  of  the  Roman  obligcUio. 

This  tendencj^  to  misunderstand  the  past  by  carrying  back 
conceptions  and  terms  of  later  date  to  explain  facts  that 
occurred  before  these  were  formed,  appears  in  its  most  falla- 
cious form  in  the  case  of  those  general  abstract  terms  that  are 
so  broad  and  simple,  and  find  room  for  such  a  wide  variety  of 
concrete  phenomena,  that  we  cannot  think  of  the  mind  itself 
as  existing  without  them. 

These  are  the  "  innate  ideas "  against  which  Locke's  war 
was  waged,  and  which  he  conquered  so  completely  in  theory 
that  no  one  would  maintain  their  existence  as  a  scientific  fact 
to-day;  But  when  any  one  of  them  makes  its  appearance  as  a 
result  of  induction,  it  has  so  simple  and  natural  a  form  that  we 
cannot  think  of  it  as  non-existent  at  any  period  when  men  like 
ourselves  were  on  the  stage  of  action.  Such  are  our  notions 
of  promise  as  an  element  of  contract,  of  command  as  an 
element  of  law,  of  property  as  a  relation  to  the  external  world. 

But  why  go  back  in  our  historical  study  to  periods  so  far 
from  us  that  a  tyro  can  see  no  resemblance  whatever  between 
the  law  then  in  force  and  that  of  to-day. 

Partly  because  even  then  one  who  has  traced  the  whole 
system  can  point  out  truths  that  bear  directly  on  questions 
still  agitated,  as  when  in  the  earliest  volume  of  the  year  books 
we  find  discussed  questions  still  unsettled  in  the  law  of 
bailments  or  husband  and  wife.  (Y.  B.,  20-21,  Edw.  1.) 
The  very  absence  of  modern  doctrines  is  often  the  fact  of 
greatest  importana^  to  be  pointed  out  in  these  early  periods. 
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To  establish  the  truth  that  our  Anglo-Saxon  forefathers  knew 
nothing  of  legislative  power,  of  motive  as  a  l^al  test,  of 
contract  as  a  distinct  element,  clears  the  field  of  many  mistaken 
theories,  and  simplifies  the  student's  task  more  than  any  other 
course  he  can  adopt.  But  chiefly  because  every  reason  for 
studying  the  law  historically  applies  with  as  much  force  to  one 
period  as  another.  The  same  considerations  that  lead  us  to 
study  the  law  of  the  eighteenth  century  for  the  sake  of  under- 
standing that  of  the  nineteenth,  work  with- increased  force  at 
every  step,  and  require  us  to  know  the  law  of  the  eighth 
centur}^  before  we  proceed  to  the  ninth. 

Experience  confirms  what  we  learn  from  theory  in  this. 
There  is  no  point  in  the  long  history  of  the  common  law  where 
we  can  b^in  with  the  law  when  in  force,  apart  from  historical 
information  as  to  what  preceded.  The  worst  mistakes  that 
have  complicated  the  problem  have  grown  out  of  ill-advised 
confidence  in  our  power  to  understand  the  law  of  a  particular 
period  by  our  modern  standards  of  what  was  natural  law.  The 
aid  of  the  strictly  historical  method  is  even  more  necessary 
the  farther  back  we  go.  The  error  of  interpreting  facts  of  the 
past  by  ideas  of  the  present  increases  with  every  stage  of  our 
retrospective  study.  Past  and  present  are  always  merely 
relative  terms. 

The  value  now  set  upon  the  historical  method  in  Europe  is 
shown  by  the  maxims  which  a  distinguished  jurist  has  set  upon 
the  title  page  of  his  book  :  "  It  is  history  which  teaches  us 
what  the  law  is,  it  is  science  which  teaches  us  to  use  it."  It  is 
shown,  also,  not  merely  by  the  mass  of  literature  devoted  to  that 
purpose,  but  still  more  by  the  position  of  the  historical  study 
in  the  universities.  Thus  in  the  great  body  of  r^ulations  for 
the  Austrian  Universities,  including  not  only  Austria  proper, 
but  all  those  in  the  Empire,  we  find  that  the  first  year  of  study 
out  of  the  four  occupied  by  the  university  course  in  law  is 
occupied  almost  entirely  with  the  study  of  the  history  of  the  law. 
In  these  universities  the  student  must  attend  lectures  or  similar 
exercises  for  at  least  twenty  hours  a  week.     Of  these  there  are 
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given  to  the  history  of  the  German  law,  public  and  private, 
four  or  five  hours  a  week  during:  the  entire  vear.  To  that  ot 
the  Kriman  law  (which  there,  as  in  most  European  countries,  is 
r^^arded  as  a  part  of  their  own  and  is  carried  on  simul- 
tanef>usly)  eight  hours  a  week  are  given  in  the  first  or  winter 
half  of  the  vear,  while  the  Pandects  or  course  in  the  doctrine 
of  that  law  bq^n  with  the  second  or  summer  semester  and 
occupy  twelve  hours  a  week.  Xo  student  is  allowed  to  go  on 
in  the  third  year  of  the  course  without  passing  satisfactorily  a 
careful  examination  on  these  subjects.  Private  sudents  not  of 
the  pwnilar  university  course,  who  are  admitted  under  some 
circumstances,  must  in  all  cases  pass  an  examination  upon  the 
history  of  law  before  they  are  admitted  to  take  the  other 
(Xiurses.  Substantially  the  same  r^ulations  prevail  in  the 
otiier  universities  of  Grermany,  and  in  most  European  countries. 

It  should  be  observ^ed  here  that  the  histon-  of  law  as  there 
tau;^ht  is  in  the  strictest  sense  a  scientific  account  of  the 
development  of  legal  doctrines.  It  is  totally  a  different  thing 
from  the  study  of  mere  antiquarian  law.  Nothing  shows  more 
clearly  the  lack  of  correct  notions  on  the  subject  in  this 
fx^untry  tlian  the  assumption,  oflen  made,  that  to  read  Black- 
stone  or  Coke,  or  any  other  writer  who  describes  the  law  of  a 
past  period,  is  to  study  the  law  historically.  Such  writers  may 
furnish  valuable  material  for  that  studv  ;  but  a  statement  of 
what  the  law  was  at  any  period,  however  far  in  the  past,  is  not, 
history. 

Perhaps  many  American  lawyers  and  teacliers  will  doubt 
the  feasibility  of  applying  these  European  examples  of  method 
to  tlie  common  law,  and  even  consider  the  proposal  to  do  so  the 
dream  of  an  idealist  or  of  one  to  wliom  the  law  is  merely  a 
theory  and  not  practical.  It  may  be  well,  therefore,  to  ask 
here  in  what  shape  this  application  is  to  be  made. 

The  distinction  between  English  and  continental  law  in 
respect  to  authority  recognized  has  been  that  these  generaliza- 
tions have  been  taken  on  the  continent  from  the  writings  of 
eminent  jurists  whose  opinions  as  to  what  the  law  was  on  a 
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given  subject  have  been  the  only  authority  recognized  in  the 
schools,  and  the  leading  one  in  courts  of  justice,  while  in 
Eno-land  the  onlv  statement  of  the  same  to  which  the  courts 
would  listen  have  been  those  contained  in  the  opinions  of  judges 
uttered  while  deciding  cases.  Originally  the  difference  was 
very  great,  for  these  opinions  were  oral  and  the  reports  of  them 
(as  in  the  Year  Books)  mere  notes  to  aid  the  remembrance  of  the 
sages  who  sat  in  the  Excheoquer  Chamber  or  who  took  part  with 
them  in  the  discussion  as  sergeants,  and  seem  often  to  have 
had  as  much  influence  on  the  formulation  of  the  law  as  the 
judges  themselves.  The  concentration  of  all  these  in  a  single 
body,  as  well  as  their  mode  of  discussion,  aided  materially  in 
the  formation  of  a  consistent  and  logical  body  of  law  such  as 
every  experienced  lawyer  could  carry  in  his  mind.  The  habit 
of  publishing  reports,  and  still  more  the  later  practice  of  deliv- 
ering written  opinions,  gradually  made  these  assume  the  form 
of  essays  upon  the  law  beyond  the  very  point  decided,  and 
thus  diminished  the  difference  of  the  two  methods :  though 
this  tendency  was  restrained  on  the  other  hand  by  the  distinc- 
tion made  between  what  was  said  in  explanation  of  that  point 
and  the  mere  dicta,  which  were  as  pure  expressions  of  opinion 
as  those  of  the  continental  writer.  In  this  country  the  sepa- 
ration of  forty  or  fiftv  law-statinoj  courts,  each  of  whicli  knows 
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the  others'  decisions  only  as  legal  literature,  has  done  still 
more  in  the  same  direction,  until  the  law  common  to  the 
American  States  has  become  almost  as  completely  the  product 
of  abstract  thought  as  that  of  the  European  continent.  Hence 
the  indulgence  with  which  treatises  are  now  quoted  to  them, 
while  convesely  tlie  foreign  tribunals  are  gradually  adopting 
the  use  of  their  own  and  similar  decisions  as  authority,  after 
the  English  method.  Both  movements  show  the  mental 
sameness  of  object  in  the  two,  and  the  necessity  of  both 
elements ;  that  of  the  speculative  generalizations  to  direct  the 
reasoners  from  case  to  case,  and  make  the  law  a  harmonious 
system,  and  that   of  frequent  reference  to  the  separate  points 
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decided  in  the  individual  cases,  to  prevent  the  law  from  loosing 
its  grasp  on  axjtual  life  and  becoming  a  mere  theory. 

There  is  little  danger,  indeed,  with  us  of  the  latter 
mistake  while  our  text-books  are  made  up  so  entirely  of  a 
congeries  of  such  points,  without  theory  enough  to  bind  them 
together.  But  it  is  vain  to  complain  of  this  error  of  students 
if  nothing  is  done  to  show  them  a  better  way.  They  will  go 
on  committing  to  memory  each  point,  each  rule  of  law  as  a 
distinct  thing,  if  they  are  not  able  to  comprehend  their  true 
nature.  So  long  as  the  books  used  in  our  schools  are  mere 
collections  of  such  points,  and  of  the  cases  in  which  each 
point  is  sustained,  without  a  word  to  show  how  one  rule  is 
connected  with  another,  how  the  points  owe  their  genesis  to 
principles,  the  evil  will  remain.  It  is  absurd  to  expect  that  a 
class  of  beginners  will  strike  out  a  scientific  method  for 
themselves  in  a  mass  of  such  "  practical  ^'  inibbish,  merely 
because  we  deafen  them  with  praises  of  the  logical  consistency 
and  scientific  character  of  the  law.  All  this  talk  of  scientific 
law,  of  principles,  might  be  mere  glittering  generalities,  if  in 
truth  the  words  of  one  judge  or  court  in  deciding  a  case  had 
any  magic  power  to  compel  future  judges  and  courts  to  decide 
in  the  same  way — if  a  precedent  were  as  sure  to  produce  the 
same  ruling  for  which  it  is  quoted  as  a  chemical  formula  to 
give  a  certain  result. 

There  is  no  point  upon  which  experienced  lawyers  are  better 
agreed  than  the  existence  of  principals  in  the  common  law.  Their 
own  experience  shows  them  that,  as  soon  as  they  have  become 
familiar  with  practice,  the  distinct  rules  and  decisions  of  the 
books  change  their  form  and  become  general  conceptions,  more 
or  less  definite  in  their  minds,  but  from  which  as  a  basis  all 
their  reasoning  proceeds.  Ask  any  number  of  good  lawyers 
the  proper  method  of  reaching  the  law ;  there  will  be  as  many 
answers  and  different  methods  as  there  are  individuals,  but 
every  one  will  conclude  by  telling  you  that  his  method  is  the 
true  way  of  teaching  the  principles  of  the  law.  Nor  is  his 
faith  in  these  principles  weakened  by  his  inability  to  give  a 
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definite  account  of  them.  One  man  believes  that  they  are 
based  on  ethics  or  natural  law,  which  has  in  some  mysterious 
manner  compelled  the  positive  law  to  shape  itself  in  a  certain 
way.  Of  late  years  this  theory  has  to  a  considerable  extent 
given  way  to  another  by  which  the  principles  of  the  positive  law 
have  been  formed  upon  social  science  or  upon  political  and 
economical  considerations,  which  have  led  men  to  consider  cer- 
tain courses  of  conduct  as  duties,  certain  others  as  wrongs ; 
while  the  law  has  merely  added  to  the  conceptions  thus  formed 
their  legal  relation  to  each  other.  It  is  needless  to  enumerate 
the  many  other  explanations  given  of  these  principles,  all  of 
which  have  probably  some  element  of  truth  in  them,  but  have 
never  yet  been  so  stated  as  to  account  for  their  controlling ' 
influence  over  legal  rules.  The  fact  is  clear  that  in  all  our 
reasoning  upon  a  new  case  presented  to  us  by  a  client  we  do 
not  start  with  the  law  of  that  case,  as  according  to  the  older 
theories  we  should.  The  first  step  is  to  reduce  the  evidential 
facts  which  the  client  states  into  some  of  these  conceptions 
furnished  by  the  law,  and  to  which  the  law  gives  not  only  a 
definite  meaning  but  a  definite  effect ;  and  thus  to  determine 
whether  the  client  has  a  right  which  has  been  infringed,  or 
owes  a  duty  which  he  has  broken,  or  in  any  way  has  made 
himself  liable  to  the  jurisdiction  of  the  couiis,  or  may  call 
upon  them  to  vindicate  his  rights  against  another.  It  is  of 
these  general  conceptions  and  terms  that  the  common  law 
consists  and  by  its  very  nature  must  consist.  Every  rule  or 
proposition  of  law  must  depend  for  its  entire  meaning  upon 
these  terms  contained  in  it.  No  such  proposition  or  rule  can 
well  be  formulated  by  customs  or  common  consent ;  .it  is  only 
upon  single  terms  and  conceptions  that  these  forces  must 
operate.  The  whole  community  may  hold  a  pretty  clear  and 
definite  conception  of  contract  or  property  or  crime  or  injury 
or  damage  or  the  countless  other  conceptions  of  the  kind  upon 
which  our  law  is  constructed.  From  these  conceptions  it  may 
deduce  a  great  variety  of  special  rules ;  as  that  a  contract  must 
be  mutual,  or  that  it  must  be  founded  on  a  consideration,  etc. ; 
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but  no  one  of  th\ese  rules  can  have  any  authority  beyond  what 
it  derives  fh)m  the  fundamental  conception,  unless  given  it  by 
a  l^islator,  or  at  all  events  by  the  action  of  an  individual 
mind.  Hence  if  we  study  our  own  thoughts  upon  legal  ques- 
tions carefully  we  shall  see  that  what  we  take  for  principle  is  a 
deduction  from  these  accepted  terms  or  from  their  relation  to 
each  other  and  place  in  the  system.  And  further  that  element- 
ary law  properly  consists  in  a  knowledge  of  these  important 
terms  and  of  the  system  which  they  compose.  Not  merely  a 
definition  of  the  term,  to  be  repeated  to  the  examiner  as  a  form 
of  words,  but  a  full  and  living  conception  of  it  as  a  l^al 
entity  from  which  we  may  deduce  law  as  we  deduce  the  rules 
of  any  other  science  from  its  fundamental  conception. 

How  is  this  full  and  satisfactory  knowledge  to  be  obtained  ? 
It  is  evident  that  there  are  two  modes  of  doing  it.  We  may 
study  the  origin  and  growth  of  these  legal  terms  historically, 
as  we  do  that  of  other  wcrrds  and  of  languages  in  general,  or 
we  may  study  them  as  they  now  exist  in  our  law,  comparatively 
in  their  relation  to  each  other,  assuming  that  as  all  belong  to  a 
single  harmonious  system  the  exact  meaning  of  each  can  be 
deduced  from  its  relation  to  all  the  rest.  These  two  methods 
differ  widely  in  tlieir  processes,  but  if  correctly  conducted 
should  coincide  in  their  results.  Nothing  can  be  more  certain 
tlian  that  the  conceptions  of  a  contract  and  of  a  wrong  inde- 
pendent of  contract  which  have  resulted  from  all  the  past 
thought  of  the  race,  must  by  the  very  laws  of  thinking 
harmonize  with  each  other  if  correctey  stated,  and  lead  to 
consistent  results  unless  there  be  some  error  in  the  process. 
Tluis  tlie  two  methods  serve  as  a  check  upon  each  other.  We 
can  prove  tlie  conclusions  of  each  by  the  results  of  the  other, 
as  we  do  a  sum  in  arltlimetlc ;  sind  these  results  so  obtained 
and  proved  will  have  an  authority  for  us  and  for  others  far 
gi-catc^r  than  that  of  any  individual  tliinking. 

A  distinction  is  sometimes  made  between  elementary  law 
and  general  jurisprudence  or  other  similar  terms.  Undoubt- 
edly no  two  of  tliese  have  precisely  the  same  meaning.     By 
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elementary  law  we  usually  understand  the  terms  and  relations 
of  our  own  system  as  distinct  from  those  of  other  peoples, 
while  general  jurisprudence  usually  implies  some  knowledge  of 
foreign  law  and  a  comparison  of  its  phenomena  with  our  own. 
But  as  a  part  of  legal  education  the  two  differ  not  so  much  in 
kind  as  in  exteitt,  and,  therefore,  the  question  whether  general 
jurisprudence  should  be  placed  at  the  b^inning  of  the  course 
or  after  it  relates  only  to  that  small  part  of  it  which  lies  outside 
of  our  own  law.  The  answer,  probably,  will  depend  in  each 
case  upon  the  average  previous  education  of  the  class.  But 
there  is  another  consideration  of  much  more  weight  for  placing 
this  elementary  law  at  the  very  b^inning  of  the  course.  A 
little  reflection  will  sliow  that  the  general  terms  of  which  it 
consists  are  as  a  rule  identical  with  the  ultimate  fects  of 
pleading.  These  facts  must  correspond  to  the  evidence,^  which 
will  sustain  them  on  the  one  hand  and  to  the  law  which  the 
judge  will  apply  to  them  on  the  other.  The  syllogistic  nature 
of  pleading  has  often  been  pointed  out ;  it  is  only  the  statement 
in  another  form  of  the  fact  that*  every  allegation  must  be  a 
term  of  fixed  meaning,  and  thus  capable  of  forming  part  of  a 
proposition  of  law.  Hence  the  value  of  exercises  in  pleading, 
and  especially  in  code  pleading  where  there  are  no  authorita- 
tive forms,  throughout  the  course.  Hence  also  these  will 
continue  and  illustrate  the  instruction  in  elementary  law. 

Tlie  law  by  its  very  nature  deals  with  general  terms  and 
conceptions.  There  can  be  no  rule  for  a  single  case  or  person 
or  thing  until  it  has  been  reduced  to  the  class  of  which  it  may 
be  considered  a  member.  Each  individual  case  differs  in  some 
respects  from  every  other.  As  Carlyle  expresses  it,  "  Nothing 
ever  happens  but  once  in  this  world."  The  law  cannot  deal 
with  these  individuals,  persons  or  things,  unless  it  has  reduced 
them  to  classes  by  abstraction  and  generalization. 

This  is  not  peculiar  to  law,  i.  «.,  jural  science,  but  common 

to  it  with  all  other  sciences.     Physics  or  chemistry,  geology, 

etc.,  must  classify  the  objects  of  which  they  treat  before  any 

scientific  truth  can  be  stated,  any  natural  law  formulated,  any 
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assertion  made  beyond  the  mere  fact  of  existence  under  certain 
conditions.  (And  these  conditions  can  only  be  made  instructive 
or  even  intelligible  when  stated  in  general  terms.)  Astronomy, 
perhaps,  deals  ^vith  the  least  number  and  most  marked  of  indi- 
vidual cases ;  but  it  is  no  science  until  we  can  generalize  its 
phenomena.  • 

The  great  advantage  of  the  student  of  physical  science  is 
that  he  can  form  his  generalizations  by  the  aid  of  the  senses, 
Heeing,  feeling,  tasting  the  individual  objects,  measuring  and 
weighing  them  accurately,  to  say  nothing  of  the  immense  help 
in  this  process  derived  from  the  telescope,  the  microscope  and 
other  apparatus.  Those  operations  are  in  themselves  a  process 
of  abstraction  and  generalization  and  prepare  him  for  the 
higher  generalizations  that  are  formed  by  reasoning.  Moreover, 
he  can^by  repeated  observations  and  experiments  test  his  knowl- 
edge at  every  step ;  he  can  even  devise  experiments  to  test  the 
accuracy  of  the  higher  truths  which  he  cannot  observe  directly. 

In  law  and  the  moral  sciences,  man  cannot  observe  directly  by 
the  senses  or  experiment  at  will.  His  general  truths  must  be 
formed  by  reflection  alone  and  can  only  be  tested  or  examined 
by  the  same  process.  All  his  reasoning  in  these  sciences 
depends  on  major  premises  of  his  own  formation,  which  are 
tliemselves  constantly  undergoing  reformation  or  insensible 
modification.  Almost  the  only  test  of  the  accuracy  of  his 
generalizations  that  does  not  depend  on  other  imperfect 
processes  of  the  same  kind  is  that  of  consistency  between 
them.  If  two  or  more  rules  are  conflicting,  two  or  more 
general  terms  for  the  same  class  of  things  (or  for  classes  of 
•which  one  is  a  subdivision  of  the  other),  do  not  harmonize, 
there  must  be  an  error  in  the  formation  of  one  if  not  both. 
As  no  human  error  can  introduce  an  authoritative  inconsistency 
into  the  unwritten  or  common  law  (as  l^islation  may),  all  its 
rules  and  terms  should  be  consistent  and  harmonious ;  a  conflict 
between  tliem  in  their  application  to  the  same  state  of  facts  is 
proof  that  one  or  the  other  of  the  conflicting  rules  is  wrongly 
stated  and  does  not  embody  the  true  law.     So,  too,  Blackstone's 
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dictum  that  the  overruling  of  a  former  decision  on  a  common 
law  point  is  not  a  change  of  law,  but  shows  that  such  decision 
was  never  law,  is  a  logical  necessity  that  cannot  be  rejected 
without  abandoning  the  very  notion  of  an  unwritten  law. 

The  chief  object  of  jural  law  being  the  administration  of 
justice  (and  incidentally  at  least  to  enable  every  citizen  to 
foresee  the  legal  consequence  of  his  acts),  tlie  terms  in  which  it 
is  expressed  must  be  so  definite  that  they  can  be  applied  with 
uniformity  to  individual  cases,  and  so  consistent  that  a  single 
case  cannot  be  arbitrarily  brought  under  two  or  more  terms 
leading  to  different  legal  results.  We  cannot  group  persons 
or  things  or  facts  arbitrarily  or  as  a  mere  matter  of  convenient 
expression,  nor  can  we  abstract  and  generalize  by  marks  or 
qualities  that  will  not  be  uniformly  found  in  the  class 
designated.  In  other  words,  the  legal  term  must  express  the 
inherent  nature  of  the  facts  designated  by  it.  This  inherent 
nature  is  not  open  to  observation,  as  in  physics,  but  requires  a 
careful  study  of  the  ordinary  relation  between  facts  and 
especially  of  the  relation  of  cause  and  effect.  Hence,  no  man 
can  form  the  terms  intuitively  or  in  advance  of  these  facts  to 
be  denoted.  They  are  not  imposed  by  authority,  but  are 
developed  from  the  facts  by  science. 

Whatever  be  our  theory  of  the  nature  of  law,  the  unquestion- 
able fact  is  that  the  recognized  sources  from  which,  directly  or 
indirectly,  the  student  must  learn  the  law  do  not  present  it  in 
the  form  of  commands  to  do  or  not  to  do  the  specified  things. 
They  do  present  it  in  the  form  of  rights,  duties,  wrongs  and 
other  general  conceptions  subordinate  or  auxiliary  to  these. 
Persons  and  things  are  divided  into  classes  for  the  purpose  of 
determining  what  rights  or  duties  belong  to  the  former  or  have 
the  latter  for  its  objects.  Actions,  the  third  great  class  of 
such  conceptions,  according  to  the  classic  jurists,  are  the  means 
by  which  rights  are  vindicated,  duties  enforced,  wrongs  remedied 
or  punished.  Few  statutes  or  decisions,  indeed,  deal  with  these 
broadest  categories ;  but  all  of  them  do  with  their  subdivisions 
and  kinds.     They  show  that  certain  things  are  property  and 
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therefore  objects  of  ownership ;  certain  others  are  not  and 
therefore  may  be  confiscated ;  or  they  lack  some  other  quality 
of  llie  right  called  property ;  that  a  married  woman  or  an 
infant  is  or  is  not  a  person  in  the  fiiU  normal  sense,  and,  there- 
fore, may  or  may  not  form  a  binding  contract,  etc.  The 
vsLTiety  of  such  subordinate  lessons  is  immense,  and  it  would 
be  tedious  to  show  the  relation  in  which  each  term  stands  to 
these  general  conceptions.  But  there  is  no  other  difficulty  in 
proving  that  their  whole  force  and  meaning  in  law  depends  on 
their  respective  relations  to  one  or  the  other  of  them — that  of 
persons,  things  or  actions,  or  the  relations  between  persons 
that,  we  call  rights,  wrongs,  duties.  Decisions  on  such  points 
as  that  a  river  is  navigable  in  law  when  it  is  so  in  fact,  or  that 
its  navigability  depends  on  the  ebb  and  flow  of  the  tide  ;  that 
ice  is  property,  though  water  is  not,  etc.,  have  no  l^al  force 
and  meaning  whatever,  unless  we  connect  them  mentally  or 
explicitly  with  the  rights  and  duties  that  flow  from  navigability 
or  non-navigability ;  with  the  rule  that  ice  as  property  may  be 
a  valuable  consideration  for  a  contract,  or  the  object  of  wrongful 
conversion  or  trespass — and  so  on. 

While  the  law  was  considered  to  be  essentially  a  -system  of 
rules  of  action  prescribed  by  a  superior,  the  student's  first 
introduction  to  it  was  naturally  to  learn  by  whom  and  how  those 
rules  were  prescribed,  in  how  many  forms  they  appeared,  how 
they  were  to  be  interpreted  so  as  to  fit  the  actions  of  men — in 
short,  all  that  nebulous  form  of  thought  known  as  the  philoso- 
phy of  law.  Added  to  this,  the  thorough  student  must  then 
properly  master  ethics,  of  which  law  was  only  an  applied  form, 
and  so  much  of  social  science  as  was  recognized  a  century  or 
more  ago,  with  political  ethics  or  the  science  of  government, 
civil  liberty  as  its  counterfoil — in  short,  all  the  sciences  that 
would  prepare  the  most  mature  mind  to  enter  upon  the  task 
of  legislation  or  to  govern  a  state  after  the  most  approved 
theories.  (For  illustration  see  the  well-known  work  of  Professor 
Hoffman,  "  A  Course  of  Legal  Study,"  a  work  of  real  erudition 
and  great  paerit  afljer  its  kind.) 
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The  obedient  pupil  went  through  as  much  of  this  as  he  was 
able  to  comprehend,  with  some  advantage  to  his  general  mental 
development,  but  with  the  least  possible  help  toward  the  special 
work  in  which  his  life  was  to  be  spent.  The  kinds  of  law  were 
soon  defined  as  divine,  natural,  positive,  written  or  unwritten, 
constitutional  or  statutory,  etc.,  and  a  great  mass  of  platitudes 
swallowed  with  an  indefinite  notion  that  he  was  learning  the 
principles  of  the  law  he  was  to  practice.  But  when  he  entered 
the  office,  or  even  when  he  passed  from  this  introductory 
reading  to  the  books  that  his  teacher  used  in  actual  practice, 
he  soon  found  that  he  had  to  deal  with  things  and  relations  of 
which  he  had  yet  formed  not  the  slighest  notion.  Instead  of 
having  a  system  of  formulated  rules  which  had  only  to  be 
interpreted  to  fit  the  facts  of  his  client's  case,  he  was  compelled 
to  work  painfully  and  almost  blindly  over  these  facts  before  he 
could  get  them  in  shape  to  surest  any  rule  whatever ;  and 
then  to  search  through  a  wilderness  of  other  cases  reported  in 
the  books  before  he  could  formulate  such  a  rule  for  his  client 
as  he  could  propound  to  the  court  with  any  prospect  of  its 
being  accepted.  For  this,  in  fact,  is  just  what  the  practicing 
lawyer  has  to  do  in  all  cases  involving  a  question  of  law  at  all. 
Instead  of  applying  a  known  rule,  prescribed  beforehand  to 
govern  it,  he  has  to  reduce  its  facts  to  the  form  of  some  recog- 
nized right  among  the  endless  variety  presented  by  the  books, 
and  to  show  its  violation  and  the  damage  thus  done  his  client, 
and  to  state  all  this  in  technical  terms  that  shall  make  these 
elements  of  an  action  visible  to  the  court,  and  not  to  be 
explained  away  or  defeated  by  his  opponent.  Then  and  only 
then  he  may  begin  to  consider  the  exact  rule  by  which  the 
issues  between  them  may  be  solved  in  his  favor,  and  show  its 
consistency  with  principle  and  other  rules  already  formed  in 
the  same  way  and  reported.  Unless  his  case  or  his  defence  be 
a  very  plain  one,  he  will  be  lucky,  indeed,  if  the  rule  thus 
offered  to  the  judge's  consideration,  and  sustained  by  a  huge 
collection  of  authorities  and  arguments,  is  the  one  on  which  it 
is  finally  decided.    Even  if  he  be  successful,  he  will  find  when 


358  '  REPORT    OF    CX>MMITTEE   ON 

he  hears  the  judge's  opinion  that  he  has  only  made  a  rough 
gtiess  at  the  "  law ''  of  his  case,  and  that  the  court  having 
gone  through  not  merely  the  two  briefs,  but  a  similar  process 
of  evolving  law  from  the  facts,  has  reached  quite  a  different 
statement  of  the  rule  prescribed  by  the  supreme  power  and 
that  it  is  the  Court's  rule  and  not  his  which  has  really  been 
the  law  of  the  land  all  the  time.  He  will  learn  after  a  while 
not  to  be  disappointed  at  his  failures  to  know  the  law  exactly 
as  the  judge  does,  provided  he  obtains  a  remedy  for  his  client's 
wrong ;  but  he  will  be  indifferent  throughout  to  the  question 
whether  the  rule  that  gives  it  belongs  to  the  natural  or  the 
positive,  the  written  or  the  unwritten  law,  or  whether  it  fulfils 
the  requirements  of  that  philosophy  of  the  law  on  which  he 
has  spent  so  much  time. 

The  other  or  modern  view  of  the  nature  of  law  {ju%)  leads 
as  directly  to  a  natural  and  practical  plan  of  elementary  study 
as  the  former  did  to  a  wrong  one.  Its  truth  as  a  theorj^  is 
shown  by  its  correspondence  with  the  actual  facts,  and  this 
again  suggests  the  true  method  of  teaching.  The  law  regulates 
the  relations  of  persons  to  the  state  (public  law)  or  to  each 
other  (private  law).  Confining  ourselves  here  to  the  latter  for 
illustration,  we  find  that  its  subject  matter  is  those  relations 
between  persons  which  are  the  necessary  result  of  their  dwelling 
together  in  a  state  and  maintaining  social  and  business  inter- 
course with  each  other.  It  therefore  exists  before  the  law  and 
is  regulated,  not  created,  by  its  rules.  Its  classification  does 
not  depend  on  rules  prescribed,  but  on  the  nature  of  human 
actions  and  interests.  It  formulates  these  relations  as  recip- 
rocal rights  and  duties.  Most  of  its  rules  express  the  natural 
results  of  those  conceptions.  Rights  are  the  form  of  the 
relation  where  the  person  is  entitled  to  enforce  his  own  will, 
positively  or  negatively,  upon  others ;  duties  where  he  must 
conform  his  own  actions  to  the  will  of  one  or  more  other 
persons.  It  makes  no  difference  whether  these  result  from  the 
very  nature  of  the  act  or  from  the  positive  law,  i,  e.,  from  the 
will  of  the  community.     In  other  words,  it  makes  no  difference 
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in  practical  effect  whether  the  right  or  duty  is  «o  plain  that  all 
accept  it  as  based  in  the  divine  will  or  the  law  of  nature,  or  so 
novel  that  it  requires  positive  enactment  for  a  court  to  enforce 
it.  In  case  of  doubt,  the  enforcement  by  the  court  is  proof  of 
its  existence  as  a  legal  right  or  duty,  whatever  its  origin.  The 
court,  however,  do  not  decide  this  point  at  their  own  caprice, 
but  in  accordance  with  fixed  standards  of  judgment.  They 
find,  not  make,  it  a  l^al  right  or  duty.  Compare  the  lawyer's 
actual  work  with  the  theory  of  his  science,  and  see  if  it  is 
explained  better  on  the  present  theory  than  on  the  former. 
Whether  in  litigation  or  mere  advice,  his  first  duty  is  to  examine 
the  facts  out  of  which  the  relation  between  the  parties  arises. 
Do  these  show  a  right  on  the  one  part,  a  duty  on  the  other? 
The  proof  of  either  of  course  implies  the  other,  if  a  l^al 
relation  actually  exists.  If  so,  it  is  capable  of  expression  in 
some  of  the  accepted  terms  by  which  sucli  relation  is  expressed  ; 
there  is  a  contract  between  them,  or  a  wrong  suffered,  a  duty 
broken  or  neglected,  resulting  in  harm  to  the  innocent  party. 
The  pleadings  express  this  and  call  for  the  remedy  supposed 
to  be  due,  and  also  state  the  defence.  When  the  facts  are 
determined  by  trial,  the  court  compares  them  with  like  cases 
already  decided,  and  determines  their  exact  legal  effec^  as 
coming  or  not  coming  within  the  same  principle  as  deduced 
from  these.. 

It  may  be  expected  that,  to  comply  with  the  instinictions  of 
the  Association  at  its  last  meeting,  the  Committee  should  give 
here  a  course  of  study  in  which  the  different  topics  of  the  law 
are  arranged  very  much  as  we  find  them  in  most  of  the  law 
school  catalogues  now  published,  but  with  such  improvetnents 
as  the  foregoing  considerations  and  our  study  of  the  subject 
might  enable  us  to  suggest. 

Even  if  this  were  possible,  it  would  be  a  delicate  task  fix)m 
which  the  Committee  might  well  shrink.  It  would  involve  a 
criticism  of  the  text-books  now  in  use,  or  at  least  a  selection 
among  them  that  would  certainly  lead  to  controversy.  But  even 
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if  confined  to  the  names  of  topics  and  leaving  each  teacher  to 
select  for  himself  a  proper  text-book  on  each  of  these  it  would, 
in  our  opinion,  be  of  very  little  service,  first,  because  on  many 
of  the  topics  as  we  should  arrange  them  there  are  no  sepai'ate 
text-books  covering  the  law  on  that  subject;  and,  second 
because  the  most  important  recommendation  we  can  make  is 
the  abandonment  of  the  present  method  of  teaching  the  law 
mainly  by  distinct  topics,  at  least  during  the  first  year  of  the 
course,  and  the  substitution  for  it  of  a  careful  and  systematic 
study  of  the  system  as  a  whole  after  the  European  method. 
We  do  not  disguise  from  ourselves  the  difficulty  of  carrying 
out  this  recommendation  with  the  books  now  at  command,  and 
before  the  law  has  "  gone  through  the  schools "  in  Ihering's 
phrase,  that  is,  has  been  reduced  by  jurists  and  teachers  to  the 
form  best  adapted  for  the  instruction  of  a  class.  So  far  as  the 
present  books  can  be  niade  usefiil  in  this  method,  we  would  by 
no  means  object  to  their  use.  Every  teacher  must  judge  for 
himself  on  this  point,  and  the  convenience  to  him  of  a  text- 
book, as  well  as  its  popularity  with  students  who  desire  to  find 
the  law  in  the  shape  that  they  know  will  be  familiar  to  the 
examiners,  will  doubtless  be  enough  to  prevent  a  too  sudden 
chaoge  or  a  detriment  to  the  interests  of  publishers. 

But  every  teacher  of  law  who  is  really  in  earnest  in  his 
work  will  find  that  he  can  constnict  for  himself  .a  far  better 
text-book  than  any  he  will  find  at  the  book-seller's.  Nor  will 
it  be  necessary  to  expend  for  this  purpose  any  large  part  of 
that  wearisome  labor  which  now  goes  to  the  construction  of  a 
treatise  for  practicing  lawyers.  There  will  be  in  place  of  this 
a  call  for  active  thought  and  study  on  his  own  part;  but  it 
will  be  in  the  very  line  suggested  by  his  daily  work  as  instructor, 
and  of  immediate  benefit  to  himself  even  more  than  his  class. 
Let  him  begin  by  constructing  the  briefest  possible  outline  of 
the  topic  he  is  about  to  teach,  embracing  its  relations  to  the 
law  as  a  system,  a  careful  definition  of  all  its  leading  terms, 
and  a  statement  of  its  principal  rules,  so  arranged  as  to  show 
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the  connection  of  each  with  the  principle  from  which  it  is 
derived.  As  for  the  matter  which  fills  the  bulk  of  our  present 
treatises,  the  application  of  these  principles  and  rules  to 
varying  states  of  fact,  and  the  mass  of  references  to  the  cases 
decided,  they  will  be  mere  surplusage ;  and  surplusage  vitiates 
in  teaching  law  if  it  does  not  anywhere  else  !  Not  that  cases 
should  be  excluded  from  his  teaching ;  on  the  contrary,  they 
should  form  the  main  authorities  from  which  it  is  all  derived, 
and  the  class  should  be  constantly  referred  to  them  and  con- 
stantly trained  in  their  use.  If  an  instructor  finds  that  he 
dispense  with  the  manual  or  outline  and  give  his  students  that 
clear  and  systematic  knowledge  of  a  topic  which  they  need  to 
comprehend  it  by  the  use  of  cases  alone,  we  have  no  criticism 
to  make  upon  his  method ;  we  only  think  that  he  will  find  it 
slower  and  more  laborious  to  himself  than  the  construction  of 
a  proper  manual,  to  which  will,  of  course,  be  added  in  daily 
^ork  a  large  mass  of  explanation  and  complementary  teaching 
such  as  if  given  alone  would  constitute  a  lecture.  It  will  not  be 
difficult  for  him  to  distinguish  the  matter  that  should  fill  these 
lectures  from  that  which  belongs  in  the  manual.  The  latter 
should  be  that  which  every  student  or  lawyer  must  know, 
without  having  to  go  to  the  books  for  it  after  it  is  once  learned ; 
the  lecture  should  be  intended  simply  to  enlarge  the  student's 
comprehension  of  the  principles  thus  learned  and  to  make  him 
familiar  with  their  application  in  actual  life.  But  no  effort 
should  be  made  to  impress  this  matter  upon  his  memory  as 
distinct  from  his  understanding. 

This  mode  of  studying  particular  topics  or  branches  of  law 
presupposes,  in  our  view,  an  accurate  general  knowledge  of  the 
system  both  in  its  history  and  in  its  present  theory,  to  which 
objects  at  least  half  the  course  should  be  devoted.  We  believe 
that  if  this  plan  is  carried  out,  nearly  all  that  our  present 
courses  contain  of  what  is  called  "practical  law^'  will  be 
easily  mastered  in  half  the  time  now  given  it,  and  in  a  more 
scientific  form,  that  is,  one  better  adapted  to  the  actual  needs 
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of  the  practitioner.  Thus  without  adding  a  day  to  the  length 
of  the  present  course  (be  it  two  years  or  three),  that  instruc- 
tion in  elementary  law  and  in  the  history  of  our  own  law, 
which  it  is  the  first  object  of  this  report  to  recommend,  will 
constitute  a  clear  addition  to  the  student's  acquisitions,  and  he 
will  leave  the  Law  School  doubly  prepared  for  the  actual  work 
of  the  profession. 

WILLIAM  G.  HAMMOND, 
GEORGE  O.  SHATTUCK, 
GEORGE  M.  SHARP, 
HENRY  WADE  ROGERS, 
J.  HUBLEY  ASHTON. 
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Appendix  A. 


The  Committee  are  under  great  obligations  to  those  repre- 
sentatives of  our  principal  Law  Schools  who  have  not  only  sent 
us  the  information  asked  for  in  r^ard  to  the  particular  con- 
dition of  their  schools,  but  have  also  kindly  complied  with  the 
request  made  in  the  circular  of  February  4th,  1892,  for  an 
expression  of  their  individual  views  on  the  subject.  They  can 
only  regret  that  the  number  who  have  done  so  is  but  small  in 
proportion  to  the  entire  number  addressed.  The  writers  repre- 
sent^ however,  some  of  the  leading  schools  of  the  country  and 
include  names  of  the  highest  reputation  in  legal  education. 

It  will  be  seen,  also,  that  they  represent  different  theories  of 
legal  education,  and  that  their  views  on  some  points  differ  not 
only  from  each  other  but  also  from  those  presented  in  the 
three  reports  of  the  Committee.  This  fact  rather  adds  to  than 
diminishes  their  value  for  the  present  purpose.  All  will  be 
suggestive  to  earnest  students  of  the  subjects,  and  to  these  we 
take  pleasure  in  submitting  them  upon  their  intrinsic  merits 
without  comment  or  discussion. 


Yale  University, 

Law  Department, 
New  Haven,  Conn.,  April  27,  1892. 

The  recent  report  of  the  Committee  on  L^al  Education  to 
the  American  Bar  Association  is  full  of  suggestions  as  well  as 
of  information.  In  the  resolutions,  with  recommending  which 
it  concludes,  I  am  in  full  accord,  save  that  perhaps  that  as  to 
the  need  of  better  text-books,  the  necessity  may  be  stated  a 
little  too  strongly.  I  think  good  teachers  may  be  not  less  rare 
than  good  books  in  American  Law  Schools. 
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I  am  strongly  in  favor  of  a  preliminary  examination,  which 
means  something,  before  matriculation  at  any  school,  as 
r^ards  all  applicants  not  possessing  a  collegiate  d^ree.  In 
my  judgment,  this  examination  should  include  not  only  the 
outlines  of  English  and  American  history  and  English  com- 
position, but  Latin,  so  far  as  being  able  to  read,  say,  Cseser^s 
Commentaries. 

I  r^ard  office  work  as  of  slight  advantage  during  the  first 
two  years  of  legal  education.  There  is  no  intellig*ent  practice 
of  what  is  not  theoretically  understood.  And  nothing  is 
understood  until  its  relations  to  other  things  are  known  and 
have  become  familiar. 

I  am  also  in  favor  of  blending  the  fourth  undergraduate 
year  in  our  universities  with  the  first  year  in  the  law  depart- 
ment; letting  the  student  take  certain  studies  in  each  of 
these  courses,  and  having  his  time  count  on  both  degrees,  pro- 
vided not  less  than  two  years  exclusively  in  the  I^aw  Depart- 
ment follow  the  first  d^ree. 

Yours  very  truly, 

SIMEON   E.  BALDWIN. 


Boston  University, 

School  of  Law. 

Boston,  March  1,  1892. 

Bar  Association  on  Legal  Education^  etc, : 

Gentlemen  : — In  reply  to  your  inquiry  of  February  4th, 
I  can  only  make  such  suggestions  as  have  occurred  to  me  in 
my  own  experience  and  observation  in  teaching  law. 

1.  As  to  the  Situation  of  a  Law-school  in  city 
or  country.  I  should  on  the  whole,  favor  a  city — a  large  city  ; 
pre-eminently  a  capital  city.  The  ready  access  to  the  l^is- 
lature  where  the  laws  are  made  and  to  courts  where  they  are 
daily  administered,  the  benefits  of  lai^  libraries,  the  ability 
to  combine  office  work  with  school  study,  the  greater  possi- 
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bility  of  procuring  some  portion  of  the  instructors  from  active 
members  of  the  bar,  or  from  judges  on  the  bench,  etc.,  do,  in 
my  judgment,  create  a  preponderance  in  favor  of  the  city  over 
the  country. 

2.  As  TO  THE  Standard  for  Admission. — I  do  not  think 
a  complete  collegiate  course  should  be  insisted  upon  in  all 
cases.  Young  men  who  have  not  had  such  advantages  are  the 
very  ones  who  most  need  the  discipline  of  a  Law  School.  As 
no  State  requires  a  collegiate  degree  as  a  condition  of  admis- 
sion to  the  law,  young  men  will  push  for  admission,  and  will 
obtain  it  without  a  college  course  of  preparation.  It  is  better 
then,  in  my  judgment,  to  open  the  Law  School  to  such,  rather 
than  to  have  them  in  the  profession  without  either  college  or 
Law  School  training. 

The  collegiate  degree  does  not  always  represent  what  it 
stands  for.  Its  possession  often  depends  largely  upon  pro- 
ficiency in  certain  studies,  as  indicated  by  the  results  of  exami- 
nations therein.  Ability  to  pass  such  examinations  does  not 
always  prove  a  thorough  mental  training  or  an  advanced 
state  of  mental  discipline.  Some  worthy  men,  who  have 
entered  upon  a  college  course,  are  unable  to  complete  it,  from 
ill  health,  or  from  pecuniary  or  other  reasons.  Others, without 
even  a  partial  course,  present  themselves  for  admission  to  the 
Law  School.  In  the  experience  of  every  one  who  has  long 
conducted  a  Law  School,  many  such  are  really  better  fitted  for 
entering  upon  a  professional  course  of  study  than  every  one 
who  has  an  academic  degree. 

Although  the  Law  School  is  justified  in  fixing  her  standard 
of  graduation  in  advance  of  that  required  for  admission  to  the 
bar,  she  is  no  less  justified  in  receiving  some  imperfectly 
educated,  "but  who  would  in  a  year  or  two  acquire  sufficient 
knowledge  of  law  to  admit  them  creditably  to  the  bar,  and 
giving  them  a  more  systematic  and  thorough  training  than 
they  would  otherwise  obtain,  a  training  which  compensates  in 
part  for  the  loss  of  the  broader  training  of  the  University. 
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As  the  laws  stand,  they  can  and  will  be  admitted  to  the  bar 
with  a  meagre  education. 

The  failure  to  obtain  a  thorough  education  in  early  life  is 
often  due  to  misfortune  beyond  control  of  the  party.  Defects 
are  made  up  gradually  as  one  advances  in  life.  But  while  the 
ambitious  young  man  is  educating  himself,  he  must  support 
himself,  and  the  law  is  the  means  selected  for  that  purpose. 
Shall  he  be  assisted  in  his  upward  course,  given  better  opportu- 
nities to  master  the  law  than  will  be  practicable  for  him  to 
secure  later  in  life,  or  shall  he  be  forbidden  to  enter  ?  Shall 
those  who  most  need  the  help,  direction  and  encouragement 
to  thorough  study  which  a  Law  School  can  give  be  the  very 
ones  to  whom  such  advantages  are  denied  ?  I  should,  how- 
ever, be  prepared  to  earnestly  recommend  a  collegiate  course 
to  all  before  applying'  for  admission  to  a  Law  School. 

As  to  what  other  standard  should  be  required,  I  am  not 
prepared  to  lay  down  any  exact,  mathematical  formula. 
Important  as  is  a  knowledge  of  the  languages,  especially  of 
Latin,  desirable  as  is  a  course  of  higher  mathematics,  or  of 
mental  philosophy,  I  hesitate  to  say  they  must  be  insisted 
upon  as  a  condition  precedent.  It  is  difficult  and  not  always 
satisfactory  to  fix  an  arbitrary  and  compulsory  standard.  If 
a  young  man  of  sufficient  age  has  attained  such  mental 
development,  and  acquired  such  a  fund  of  information  as  to 
satisfy  the  faculty  that  he  can  comprehend  and  master  the 
curriculum  of  the  Law  School,  with  credit  to  himself  and  useful- 
ness to  the  world,  I  am  inclined  to  think  he  should  be  admitted 
to  the  advg^ntages  of  the  school,  subject  to  future  tests  and 
approbation.  The  way  into  the  Law  School  I  would  make 
rather  broad ;  the  way  out,  straight  and  narrow. 

3.  As  TO  THE  Length  of  the  Course. — I  think  it  should 
be,  at  least  in  the  older  States,  three  years,  subject  to  some 
modification  by  the  faculty  in  peculiar  and  exceptional  cases. 
Some  persons,  of  maturer  age,  of  strong  mental  power,  of 
collegiate  education,  or  a  long  experience  as  teachers  them- 
selves, may  accomplish  a  three  years'  curriculum  in  less  time. 
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Proficiency  and  attainment  should  be  the  test,  rather  than 
mere  time.  A  Law  School  discharges  a  large  measure  of  its 
duty  when  it  fits  students  thoroughly  for  the  bar.  It  should 
constantly  lead  towards  a  more  and  more  thorough  legal 
education,  but  it  should  not  advance  its  standard  too  far  in 
front  of  those  it  seeks  to  lead,  lest  they  abandon  the  attempt 
to  follow.  In  a  community  where  admission  to  the  bar  is 
granted  upon  a  desultory  and  unsystematic  study  of  the  law, 
for  a  year  or  less,  or  sometimes  without  any  study  at  all, 
worthy  of  the  name,  it  is  unwise  for  a  Law  School  to  insist 
upon  a  full  three  years*  course.  On  the  other  hand,  where  the 
standard  of  admission  to  the  bar  is  so  advanced  that  but  few 
can  creditably  reach  it,  except  by  three  years'  preparation,  or 
nearly  so,  the  Law  School  may  well  prescribe  the  same  time. 
The  point  is  this :  The  great  majority  of  students  in  a  Law 
School  desire  to  obtain  its  degree.  If  this  can  be  obtained  by 
an  expenditure  of  an  amount  of  money,  labor  and  time  not  too 
great  as  compared  with  that  required  for  entry  to  the  bar  in 
the  vicinity,  they  will  make  the  extra  efibrt,  and  acquire  the 
additional  advantages ;  but  if  too  much  be  insisted  upon  in  the 
school,  they  will  leave  the  school  and  its  degrees  behind.  The 
result  is  that  by  asking  too  much,  too  little  is  attained.  While, 
therefore,  I  would  recommend  and  adopt  a  full  three  years' 
course,  I  think  a  wise  discretion  might  be  entrusted  with  the 
faculty  in  applying  it  to  all  cases,  in  recognition  of  the  fact 
that  some  young  men  may  be  as  well  equipped  for  the  bar  in 
less  time  than  three  years,  as  others  in  more. 

5.  As  TO  THE  Method  of  Instruction. — I  favor  a  com- 
bination of  all  approved  methods,  especially  the  lecture  system, 
the  case  system,  the  use  of  approved  text-books,  and  the 
practice  of  daily  recitations. 

In  lectures  the  instructor  may  start  at  the  sources  of  the 
law,  its  origin  and  birth,  and  lead  the  student  rapidly  down 
through  many  years  of  development  and  change,  clinging 
closely  to  broad,  enduring  principles,  and  fixing  the  student's 
mind   firmly   on   the   great   landmarks  of  the  law,  avoiding 


368  REPORT   OF    COMMITTEE    ON 

obsolete  details  and  side  issues  until  the  law  of  to-day  is 
reached.  By  a  series  of  connected  and  consecutive  proposi- 
tions, he  is  enabled  to  give  a  comprehensive  and  perspective 
view  of  the  law,  which,,  it  seems  to  me,  can  be  so  well  presented 
in  no  other  way. 

In  an  address  to  the  Legal  Education  Society  in  England, 
not  long  since.  Lord  Selborne,  the  Lord  High  Chancellor, 
said:  "Every  considerable  authority  and  writer  who  has 
addressed  himself  to  this  subject  has  uniformly  and  without 
exception  advocated  the  establishment  of  an  efficient  system  of 
instruction  in  the  general  principles  of  law  and  jurisprudence. 
The  system  of  teaching  by  lectures  has  been  admitted  by  all 
who  are  qualified  to  speak  on  the  subject  to  be  better  calcu- 
lated for  that  purpose  than  most  others." 

But  the  instructor  by  lecture  must  necessarily  illustrate  by 
reported  cases.  The  careful  study  of  the  most  important  or 
leading  cases,  and  the  public  analysis  and  statement  of  them 
by  the  student  before  his  class  must  therefore  be  useful  to  fix 
and  crystalize  in  the  student's  mind  the  principles  previously 
announced  in  the  lecture;  in  the  one,  he  learns  the  law 
abstractly  and  philosophically ;  in  the  other  in  the  concrete 
form.  The  study  of  cases  only  (if  such  method  anywhere 
prevails)  seems  to  me  to  be  in  danger  of  presenting  the  law  in 
too  disconnected,  isolated  and  detached  fragments,  rather  than 
in  one  continuous  and  stead v  flow,  and  would  fail  to  indicate 
the  bearing  and  relation  of  one  case  upon  another,  and  their 
mutual  interdependence  upon  each  other,  and  would  lack  the 
vivifying  and  unifying  quality  which  a  properly  prepared 
lecture  may  have. 

I  would  use  the  cases  as  illustrations,  aids  and  helps  to  the 
lecture  as  means,  useful  means,  necessary  means,  to  the  end 
aimed  at ;  but  not  as  ends.  I  would  give  them  the  second 
and  not  the  first  place  in  the  school ;  certainly  not  the  only 
place. 

And  after  both  of  these,  I  approve  the  use  of  approved  text- 
books.    The  lecture  simply  is  too  passive  to  be  alone  trusted. 
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Something  must  stimulate  to  original  and  independent  thought, 
for  this  is  one  great  end  of  all  teaching. 

Private  study  and  reflection  are  also  indispensable.  More 
abstraction  of  mind  and  closeness  of  application  is  to  be  desired 
than  is  possible  in  the  lecture  hall.  By  studying  the  text- 
book beforehand  on  the  subject  of  each  lecture,  the  student  is 
much  better  prepared  to  understand  dnd  assimilate  what  is 
announced  by  the  lecturer,  and  by  re-reading  afterwards  and 
comparing  with  the  lecture,  he  is  better  -able  to  appreciate  and 
utilize  both. 

Fourthly,  the  daily  recitation  is  too  valuable  a  means  to  be 
neglected,  even  in  a  school  of  adults.  If  it  be  true  that  a 
person  knows  only  what  he  can  state,  the  exercise  of  stating 
is  not  only  proof  of  his  knowing,  but  is  itself  a  means  of 
knowing.  It  clarifies  the  mental  vision,  gives  form  and  reality 
to  the  thoughts,  and  fixes  in  the  mind  what  might  be  otherwise 
fleeting  and  evanescent. 

The  contact  of  mind  with  mind  between  teacher  and  student 
is  one  of  the  best  methods  of  eliciting  the  bright  sparks  of 
knowledge. 

The  recitation  or  system  of  question  and  answer  is  not  only 
valuable  for  itself,  but  is  not  less  so  as  an  adjunct  to  the  lecture 
system.  The  latter,  while  it  affords  the  greatest  opportunities 
for  thorough  study,  together  with  the  possibility  of  accom- 
plishing the  greatest  amount  in  the  shortest  time,  also  affords 
an  opportunity  for  learning  largely  by  exercise  of  the  memory, 
a  temptation  to  depend  too  much  on  the  ipse  dixit  of  the 
lecturer.  The  student  who  yields  to  this  temptation,  and 
relies  rather  on  his  memory  than  on  his  own  reasoning  powers, 
can  hardly  be  detected  by  any  system  of  examinations.  He 
will  pass  them,  and  very  likely  with  credit,  although  the 
examiner  cannot  help  feeling  that  the  student  does  not  really 
know  all  that  he  appears  to.  The  same  is  true  of  the  student 
who  depends  too  much  upon  the  text-book.  The  daily  oral 
recitation  is  a  preventive  of  this  tendency.  The  student  called 
upon  to  give  before  his  fellows  his  reasons  for  the  faith  Aat  is 
24 
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in  him  soon  becomes  unwilling  to  shelter  himself  behind  the 
ipse  dixit  of  any  man. 

Lord  Coke  quaintly  remarks,  *'  Beading  without  hearing  is 
dark  and  irksome ;  hearing  without  reading  is  slippery  and 
uncertain;  neither  of  them  yields  seasonable  fruits  without 
confer  ence^ 

Other  means  of  improvement  and  preparation  for  the  bar, 
I  think,  should  not  be  overlooked,  among  them  the  compulsory 
moot  court,  in  which  the  student  should  take  part,  not  only  as 
counsel,  but  also  as  associate  justice,  in  which  some  member 
of  the  faculty  should  preside,  and  the  student  should  prepare 
written  opinions.  The  writing  and  reading  to  the  school  of 
an  article  on  some  subject  given  out  by  the  instructor,  taken 
from  some  current  event  of  the  day,  I  have  also  found  useful 
and  interesting.  The  careful  taking  of  notes  of  lectures  which 
shall  be  subject  to  the  examination  and  approbation  of  the 
faculty  should  be  insisted  upon.  The  same  may  be  said  of  the 
preparation  of  a  thesis  as  a  condition  of  graduation.  Most  of 
all  do  I  think  instruction  in  elocution  and  oratory,  in  the  best 
sense  of  these  words,  should  be  a  prominent  feature  in  every 
Law  School.  The  art  of  delivery  is  too  important  in  the  legal 
profession  to  be  passed  over  slightingly. 

As  to  the  expediency  of  combining  school  with  oflSlce  study, 
I  should  not  think  it  desirable  in  the  early  part  of  the  course. 
The  oflSce  furnishes  too  much  facility  and  opportunity  for 
desultory  and  distracted  application.*  The  relative  importance 
of  one  branch  over  another,  of  one  principle  over  another,  etc., 
is  not  and  cannot  be  so  well  maintained  in  an  office  as  in  a 
properly  arranged  school  course.  In  his  early  study  the 
student  should  give  all  his  time  and  all  his  powers  to  the  con- 
:8ideration  of  fundamental  principles.  Later  on,  the  office 
may  furnish  useful  assistance  in  preparation  for  the  bar. 

6.  As  TO  THE  Conditions  of  Graduation. — I  think,  to 
entitle  a  student  to  a  degree,  the  standard  should  be  high. 
The  approbation  and  recommendation  which  a  degree  naturally 
implies  should  be  given  only  to  a  high  order  of  merit  and 
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scholarship.  A  certificate  of  study  might  be  given  to  all  as  a 
statement  of  a  fact,  but  the  degree  should  be  so  discrimina- 
tingly distributed  as  to  be  an  object  of  strenuous  endeavor 
and  an  incentive  to  the  most  faithful  ¥^ork. 

While,  therefore,  I  would  open  the  benefits  of  the  school  to 
all  who  gave  promise  of  using  its  advantages  faithfully,  and 
of  being  useful  in  the  world,  I  would  put  the  mark  of  final 
approbation  only  on  those  who  had  proved  themselves  fully 
entitled  to  it.  By  this  discrimination,  one  object  of  the  school, 
viz  :  to  aid  many  in  their  struggle  upward  for  usefulness  in  the 
world,  is  secured,  while  its  reputation  and  standard  for  high 
scholarship  is  maintained. 

EDMUND  H.  BENNETT, 

Dean, 

SAMUEL  C.  BENNETT, 
Boston,  March  1,  1892.  AssiBtant  Dean. 


State  University  of  Iowa, 

Law  Department, 

Iowa  City,  March  9,  1892. 

*  *  *  With  reference  to  the  matters  specially  inquired 
about  in  your  letter,  I  venture  to  make  the  following  brief 
suggestions : 

As  to  the  contents  of  a  proper  course  of  study,  would 
think  that  few  subjects,  if  any,  need  be  added  to  the  list  of 
those  at  present  included  in  the  courses  of  instruction  of 
American  Law  Schools.  Think,  however,  that  it  would  be 
highly  advisable  (in  accordance  with  the  suggestions  of  the 
Committee  in  their  report)  to  give  a  thorough  course  of  general 
instruction  in  elementary  law,  and  also,  distinct  from  this 
course,  instruction  in  general  jurisprudence.  A  course  of 
elementary  law  has  been  given  in  this  department  since  its 
organization  by  Dr.  Hammond,  and  has  been  found  to  be 
very  attractive  to  the  students  and  very  profitable  to  them  in 
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preparation  for  the  more  technical  courses.  Lecturers  have 
constantly  expressed  their  surprise  at  the  facility  of  our 
students  in  acquiring  knowledge  of  spefcial  subjects.  As  to 
the  course  in  jurisprudence,  it  ought  in  my  opinion  to  be 
given  to  advanced  students.  A  beginner  is  not  in  a  position 
to  comprehend  abstract  principles,  or  make  them  available  for 
any  practical  purpose. 

As  to  length  of  course,  this  school  does  all  that  a  western 
school  can  do  in  requiring  two  school  years  of  nine  months 
each  for  graduation.  We  still  accept  oflSce  reading  to  the 
(extent  of  two  terms  (i.  e.,  two-thirds)  of  the  junior  year,  but 
hope  to  shorten  this  period;  indeed,  have  little  occasion  to 
concern  ourselves  about  it,  as  the  number  of  those  who  take 
advantage  of  the  privilege  is  small.  The  whole  course  of  study 
and  treatment  of  the  subjects  is  based  on  a  full  and  regular 
attendance  of  two  school  years  in  the  course  of  study  as  it  is 
arranged.  We  see  ample  work  that  might  be  done  in  a  third 
year,  the  principal  advantage  of  which,  however,  ought  to  be 
found  in  individual  work  under  the  direction  of  the  instructors 
rather  than  in  consecutive  class  drill. 

As  to  the  standard  of  education,  it  is  believed  that  it  is 
unwise  to  make  any  requirement,  at  least  in  western  schools, 
that  shall  necessarily  exclude  men  who  have  an  education 
equivalent  to  that  of  a  high  school  course.  Men  constantly 
come  to  such  schools  somewhat  advanced  in  life  with  a  prac- 
tical experience  that  well  qualifies  them  to  understand  and 
apply  the  principles  of  law,  and  yet  who  could  not  pass 
regular  high  school  examinations.  It  is  not  for  the  public 
benefit  nor  to  the  advantage  of  these  men  that  they  shall  be 
excluded  from  the  opportunity  to  practice  law.  Indeed,  they 
frequently  enter  upon  the  practice  with  much  greater  chances 
of  success,  and  much  better  qualified  to  safely  transact  the 
business  of  their  clients,  than  men  who  have  had  a  more 
extensive  education  without  so  much  practical  experience.  A 
preliminary  examination  is  required  for  admission  to  this 
department,  and  insisted  upon,  but  nothing  more  is  contem- 
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plated  than  to  ascertain  whether  the  applicant  has  such  an 
English  education  as  will  enable  him  to  study  and  practice 
law  to  reasonable  advantage.  A  much  higher  standard  can 
probably  be  established  in  eastern  schools  and  schools  not  sup- 
ported by  the  State,  but  it  is  believed  so  long  as  the  State 
allows  admission  to  the  bar  to  be  attained  by  those  who  have 
not  pursued  their  studies  in  any  law  school,  it  ought  to  be 
made  practicable  for  all  who  would  be  admitted  anyhow  to 
study  in  the  law  school  instead  of  in  an  office,  and  to  get  the 
additional  advantages  involved  in  such  a  course  of  instruction. 
As  to  the  methods  of  teaching,  it  is  believed  that  there  has 
been  very  much  controversy  over  immaterial  matters.  Lectures 
in  which  brief  propositions  of  law  are  laid  down  to  be  noted 
by  the  student  with  references  to  authorities  which  the  student 
is  not  required  to  read  or  make  any  further  note  of,  are  at 
this  time  a  wholly  inadequate  and  insufficient  method  of  legal 
instruction  ;  but  when  accompanied  with  exposition  and  illus- 
trations and  followed  by  quizzes  which  shall  not  merely  test 
the  memory  of  the  student  as  to. the  statements  made  in  the 
lecture,  but  shall  involve  the  application  of  the  principles 
stated  to  the  solution  of  legal  questions,  such  instruction  may 
be  reasonably^ satisfactory.  Recitations  in  text-books  are  open 
to  the  serious  objection  of  cultivating  the  memory  merely,  and 
do  not  produce  good  results  unless  accompanied  wiih  illustra- 
tions by  the  lecturer,  and  the  discussion  of  the  statements  of 
the  text  with  reference  to  practical  cases.  It  ought  to  be  suffi- 
cient for  an  ordinarily  intelligent  student  to  have  his  attention 
called  from  day  to  day  to  portions  of  the  text-book  which  he 
is  expected  to  read,  the  doctrines  of  which  the  instructor 
applies  in  new  ways  or  puts  in  new  forms.  The  study  of 
cases  alone  is  unsatisfactory  as  a  method  of  instruction  because 
it  necessarily  lacks  continuity,  and  because,  to  cover  every 
question  by  the  study  of  suitable  cases  would  take  more  time 
than  can  well  be  given  to  a  course  of  law  instruction.  More- 
over, the  student  must  have  made  considerable  progress  in  his 
studies  before  he  can  have  that  fund  of  general  legal  knowledge 
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necessary  to  the  comprehension  of  the  points  in  a  case.  There 
is  no  question,  however,  but  that  the  actual  study  of  cases 
ought  to  compose  a  considerable  part  of  any  course  of ,  law 
instruction,  and  that  illustrations  furnished  by  reported  cases 
will  give  an  exercise  in  the  application  of  principles  of  the 
highest  value.  In  short,  I  am  of  the  opinion  that  each 
instructor  will  to  a  large  extent  have  its  own  method,  which 
will  involve  to  some  extent  oral  exposition,  the  study  of  text- 
books and  the  study  and  discussion  of  cases,  and  that  the 
particular  proportion  of  these  elements  may  well  be  left  to  the 
judgment  and  skill  of  the  instructor  himself.  I  would  strongly 
recommend,  however,  systematic  instruction  early  in  the  course 
upon  the  method  of  studying  cases,  so  that  as  soon  as  possible 
a  student  shall  be  able  to  intelligently  and  critically  examine 
and  discuss  cases  to  which  he  is  referred.  Such  specific 
instruction  has  not,  I  believe,  been  given  in  any  Law  School, 
until  it  was  introduced  here  a  year  ago  by  our  Professor 
Wambaugh.  The  study  of  cases  will  be  greatly  facilitated  by 
putting  into  the  hands  of  students  volumes  of  selected  cases 
reprinted  for  their  use  on  particular  subjects.  In  a  large 
school  this  is  the  only  practicable  method  of  enabling  students 
to  successfully  pursue  this  kind  of  study.  No  matter  how 
large  the  law  library  may  be,  it  cannot  contain  enough  dupli- 
cate sets  of  reports  to  enable  all  the  students  within  a  reason- 
able time  to  consult  particular  cases  to  which  their  attention 
is  directed. 

It  is  suggested  that  where  the  number  of  students  in  a  class 
exceeds  fifty  to  seventy-five  the  class  should  be  divided  into 
divisions  for  separate  instruction  in  almost  all  subjects  of  the 
course.  No  profitable  method  of  instruction  can  be  satisfac- 
torily pursued  with  a  larger  number  of  students  The  object 
ought  to  be  so  far  as  possible  to  produce  individual  interest 
and  activity,  and  these  cannot  be  surely  secured  except  as  the 
instructor  can  have  direct  personal  supervision  over  the  work 
which  the  students  are  doing. 
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As  to  the  combination  of  school  and  office  study,  I  am 
emphatically  of  the  opinion  that  office  study  is  of  no  advantage 
as  a  preparation  for  the  commencement  of  study  in  a  Law 
School  and  that  it  should  be  postponed  until  the  completion  of 
a  law  course,  when  it  will  be  of  the  highest  advantage.  Until 
the  student  understands  the  "  why  **  the  routine  of  a  law  office 
cannot  be  to  him  more  than  mechanical.  And  in  order  that 
he  may  be  prepared  to  understand  the  "  why  *'  his  law  instruc- 
tion ought  to  cover  questions  of  practice  as  well  as  the  mere 
theory  of  the  law,  and  it  ought  to  go  so  far  into  detail  that  the 
student  shall  have  had  experience  in  considering  and  determin- 
ing the  kind  of  questions  which  arise  in  a  lawyer's  business. 
It  is  easy  to  demonstrate  by  practical  tests  that  instruction  of 
this  kind  can  be  given  in  a  Law  School  better  than  in  an  office, 
and  the  school  which  confines  itself  to  abstract  principles  and 
generalities  is  not  giving  to  the  student  the  preparation  which 
he  has  a  right  to  expect  from  it. 

There  ought  to  be  in  addition  to  the  required  studies  a 
variety  of  optional  courses  of  moot-court  work,  of  seminary 
work,  and  other  forms  of  instruction  by  means  of  which  the 
more  ambitious  and  better  qualified  students  may  advance  them- 
selves if  they  are  willing  to  do  so. 

Yours  very  respectfully, 

EMLIN  McCLAIN. 

New  York,  April  29,  1892. 

In  answer  to  the  inquiry  of  your  Committee,  the  most 
important  suggestion  I  can  at  present  make  relates  to  the 
general  scope  of  Legal  Education. 

The  view  one  will  take  of  Legal  Education  will  be  influ- 
enced by  his  views  of  the  law  itself.  It  appears  to  me  that 
an  adequate  system  of  instruction  should  take  account  of  both 
the  great  schools  of  thought  upon  jurisprudence. 

Some  jurists  regard  the  law  as  a  complete  and  harmonious 
system  of  absolute  principles.     While  they  admit  that  these 
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principles  are  imperfectly  understood,  and  inconsistently 
applied^  it  is  claimed  that  they  are  in  themselves  unquestion- 
able, invariable,  and"  always  consistent  with  each  other,  like 
the  theorems  of  geometry.  The  principles  are  conceived  of 
as  necessarily  complete,  although  not  yet  completely  discov- 
ered or  demonstrated ;  and  necessarily  in  perfect  harmony 
with  each  other,  although  our  imperfect  knowledge  of  them 
results  in  a  lack  of  harmony  and  consistency  in  applying  them 
to  human  affairs.  This  view  is  very  ably  set  forth  in  the 
report  of  the  Committee  of  the  American  Bar  Association  in 
1891. 

In  this  view  the  true  method  of  learning  the  law  is  to  read 
the  statements  of  text  writers,  or  to  analyze  and  compare 
decisions  of  courts,  and  to  verify  the  conclusions  stated  by  con- 
sidering whether  they  are  in  harmony  with  the  previously 
known  principles  ;  and  a  decision  which  is  inconsistent  with 
previously  recognized  principles  is  deemed  not  to  be  law,  or  if 
forced  upon  us  by  the  authority  of  a  court  of  last  resort  is 
said  to  be  bad  law,  and  tolerated  only  until  it  can  be  overruled 
by  the  same  authority  or  abrogated  by  legislation. 

Upon  this  view,  law  may  be  discovered  only  by  syllogistic 
process  proceeding  from  legal  premises;  and  every  debatable 
proposition  as  to  the  law  must  in  practice  be  tested  by  the 
simple  question  does  it  necessarily  follow  from  already  recog- 
nized law.  •  If  it  does  not  it  must  be  rejected  as  an  invention, 
not  a  discovery. 

It  is  plain  that  this  view  of  the  law,  adopted  as  the  basis  of 
legal  education,  is  calculated  to  do — as  it  certainly  has  done 
— great  service  to  the  profession  and  the  community  in  hold- 
ing up  an  ideal  standard  of  consistency  and  certainty,  and  in 
modifying  the  empirical  and  unscientific  impressions  of  the 
law  which  mere  office  training  is  sure  to  engender. 

Another  view  of  the  law  is  derived  from  a  study  of  juris- 
prudence and  legislation  as  they  actually  exist  and  are  now 
developing  themselves  in  human  affairs.  Jurists  looking  for 
the  actual  see  the  law  not  merely  as  a  network  of  absolutely 
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interdependent  and  harmonious  principles,  but  also  as  a  work- 
ing system  of  practical  doctrines  which  not  only  have  their 
exceptions,  but  which  limit  each  other,  overlay  each  other, 
cross  each  other.  Gn  the  first  view,  every  principle  is,  in 
theory,  capable  of  being  stated  in  terms  including  all  so-called  \ 
exceptions  and  limitations.  On  the  second  view,  the  practi-  i 
cable  impossibility  of  reconciling  diflferent  principles  in  perfect 
accuracy  of  self  limiting  expression  is  no  evidence  that  they 
are  not  sound ;  but  the  evidence  of  the  soundness  of  each  is 
seen  in  finding  that  the  application  of  one  promotes  justice  in 
some  classes  of  cases,  and  the  application  of  the  other  better 
promotes  it  in  a  different  class. 

This  view  regards  the  science  of  law  as  in  a  just  sense  some- 
thing more  than  a  department  of  applied  logic,  as  in  truth  a 
department  of  government ;  aided  by  logic,  it  is  true,  but 
consisting,  in  an  important  part,  of  prudential  principles, 
the  value  and  force  of  which  depend  on  their  character,  as 
rules  of  right  and  of  conduct  adapted  to  the  human  affairs 
to  which  they  are  applied.  In  this  view  many  of  the  princi- 
ples of  law  are  regarded  not  as  in  themselves  justice,  but 
the  instruments  of  justice ;  they  are  not  regarded  as  the  off- 
spring of  logic,  but  of  political  experience.  Their  source  is  in 
their  just  utility,  and  the  function  of  logic  is  to  reconcile  the 
diverse  experiences  of  courts  in  the  process  through  which  the 
original  conception  and  the  demonstration  of  utility  has  been 
worked  out.  In  this  view  the  duty  of  the  judge  partakes  of 
the  nature  of  the  function  of  the  statesman.  He  is  regarded 
not  as  a  mere  demonstrator  in  mathematics,  a  mere  drawer  of 
corollaries,  confined  always  within  the  lines  of  predetermined 
conditions ;  not  as  wholly  bound  by  premises  furnished  by  a 
predecessor,  and  free  only  to  move  in  the  path  of  a  syllogism. 
He  is  regarded  as  in  himself  to  some  extent  an  original  author- 
ity, bound  not  only  to  use  recognized  principles  as  far  as  they 
have  already  been  established ;  but  bound  also  to  go  wherever 
justice  leads  him  beyond  recognized  principles,  and  within  the 
limits  of  jurisdiction.  ♦ 
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My  present  purpose  is  not  to  suggest  a  choice  between  these 
views,  nor  a  combination  of  them,  but  simply  to  emphasize 
their  existence,  and  the  importance  to  the  profession  and  the 
community  of  providing  for  the  second  as  well  as  the  first,  in 
our  systems  of  legal  education.  In  the  actual  work  of  the  pro- 
fession and  of  the  bench,  to-day,  each  may  be  seen  having  its 
operation  and  bearing  its  fruit.  Even  if  one  is  right,  to  the 
exclusion  of  the  other,  no  lawyer  can  successfully  administer 
the -trusts  reposed  in  him  who  wholly  ignores  either.  It 
would  be  easy  to  show,  by  adverting  to  the  progress  and  ten- 
dencies of  legislation,  that  a  legal  education  which  is  founded 
simply  on  the  theory  of  deductions  from  general  principles 
cannot  fit  men  for  the  bar.  The  functions  of  procedure,  too, 
are  constantly  superseding  old  rules  of  law. 

In  my  view,  no  system  of  legal  education  is  adequate  to 
equip  young  men  for  the  profession  that  is  not  broad  enough 
to  make  him  acquainted  with  both  these  aspects  of  the  law. 
.  And  I  think  it  would  not  be  difficult  to  show  that  the  present 
dangers  to  American  justice  come  from  the  conception  that  it 
is  only  the  function  of  the  lawyer  as  a  logician  that  can  or 
ought  to  be  taught,  and  that  the  freer  methods  of  American 
courts  are  only  to  be  ignored  as  unscientific  and  abriormal. 
Whatever  there  maybe  unscientific  or  abnormal  in  this  second 
view  may,  perhaps,  and  I  believe  does,  in  part,  at  least,  come 
from  the  neglect  to  study  and  teach  both  procedure  and  legiti- 
mate principles  of  justice  which  are  already  in  operation  under 
our  methods  of  judicial  power,  sometimes  alongside  and  some- 
times overruling  and  sometimes  ignoring  logical  deductions 
from  long-established  principles. 

The  steps  which  I  have  been  taking  in  this  direction,  in  the 
New  York  University  Law  School  confirm  me  in  the  opinion 
that  there  need  be  no  antagonism  between  claims  of  the  actual 
and  the  ideal  systems  to  their  respective  shares  of  time  and 
space  in  the  curriculum  ;  but,  on  the  contrary,  the  best  aid  to 
the  study  of  general  legal  principles  is  to  be  found  in  quicken- 
ing the  attention  of  students,  enlarging  their  comprehension, 
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and  promoting  vividness  in  their  conceptions  and  completeness 
in  their  grasp  of  such  principles,  by  the  constant  use  of  the 
actual  law  and  of  the  concrete  facts  of  life,  to  which  the  law  is 
applied,  together  with  the  underlying  principles  of  justice 
which  practically  control  the  theoretically  absolute  and  con- 
sistent principles  of  law. 

This  view  leads  to  a  considerable  infusion  of  the  concrete 
into  the  usual  abstract  course ;  not  by  way  of  diminishing 
attenlion  to  the  latter,  but  aiding,  the  eflSciency  of  that 
attention.  Instruction  well  adapted  to  this  purpose,  I  think, 
will  be  found  to  promote  in  no  small  degree  the  value  of  prep- 
aration for  the  bar. 

I  desire  to  express  my  thanks  for  the  service  you  are  doing 
to  the  cause  of  legal  education.     I  am. 

Very  truly  yours, 

AUSTIN  ABBOT, 

Per  C. 


School  of  Law, 

De  Pauw  University, 

Greencastle,  Ind.,  June  6,  1892. 

*  *  *  As  to  the  method  of  work,  my  observation  and 
experience  lead  me  to  believe  that  the  most  pressing  need  of 
American  Law  Schools  is  small  classes.  By  this  I  mean  that 
twenty -iive  students  make  the  most  eflScient  class.  Lectures 
may  be  delivered  to  any  number  of  students  at  once.  Printed 
syllabi,  or,  at  least,  printed  citation  slips,  should  be  distributed 
with  each  lecture.  In  no  event  should  the  student  be  left  to 
his  own  fragmentary  notes.  But  the  best  work  comes  from 
the  subsequent  study  of  the  authorities  by  the  class,  their 
reports  of  cases,  a  discussion  of  these  authorities  by  the  stu- 
dents, until  the  whole  ground  of  the  lecture  has  been  gone 
over  critically.  For  this  purpose  small  classes  are,  as  has 
already  been  demonstrated  in  other  departments  of  study, 
indispensable.      In     addition    to    constant    class-room    dis- 
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cussion,  diflScult  questions  should  be  referred  to  individual 
students  for  examination  and  report  each  day.  If  such 
class-room  work  is  supplemented  by  abundant  moot  court 
work,  it  is  believed  that  the  student  will  acquire  a  critical 
quality  of  mind  and  a  thoroughness  of  method  not  to  be 
developed  by  any  less  thorough  and  searching  methods  of 
instruction. 

Yours  truly, 

AUGUSTUS  L.  MASON. 


Hastings  College  of  Law, 

San  Francisco,  Cal.,  May  29,  1892. 

*  *  *  The  course  at  our  Law  School  is,  as  you  will  see, 
three  years.  I  think  the  course  should  be  no  longer  and  no 
shorter.  We  require  a  pretty  high  standard  for  admission. 
I  was  opposed  to  the  standard  when  adopted,  because  I  thought 
it  was  too  high,  particularly  with  reference  to  Latin  and  mathe- 
matics ;  but  I  now  think  that  I  was  wrong,  for  the  young  men 
who  desireto  enter  the  school  can  and  do  prepare  themselves 
for  it.  The  only  trouble  in  this  regard  is  the  low  standard  for 
admission  to  the  Supreme  Court,  but  wc  hope  to  do  something 
in  that  direction  before  long.  We  are  drifting  more  and  more, 
in  the  matter  of  instruction,  into  a  combination  of  the  two 
systems — text-books  and  cases — with  excellent  results.  I, 
myself,  am  heartily  in  favor  of  the  combination.  The  lecture 
system,  in  my  opinion,  is  a  failure.  We  do  not  recommend 
study  in  oflSces  until  the  last  or  senior  year.  Indeed,  we  aim 
to  make  the  instruction  so  practical  that  no  previous  oflSce 
training  is  necessary  before  our  graduates  are  ready  to  practice 
for  themselves.     *     *     * 

Very  truly  yours, 

CHARLES  W.  SLACK, 

Asst^  Prof,  of  Law. 


legal  education.  '    381 

Notre  Dame,  Indiana, 

March  10,  1892. 

*  *  *  A  court  duly  organized,  with  the  Dean  or  one  of 
the  professors  as  judge,  and  students  as  clerks,  prosecuting 
attorney,  sheriff,  coroner,  stenographer,  etc.  Papers  are  filed 
in  accordance  with  the  rules  of  pleading,  testimonj  is  intro- 
duced under  the  rules  of  evidence,  juries  are  impanelled  in  the 
(Ordinary  common  law  actions,  and  the  usual  practice  of  the 
courts  is  followed  as  closely  as  circumstances  permit.  We  have 
great  faith  in  moot  court  practice,  and  the  students  are 
expected  to  participate  in  the  trial  of  cases  about  twice  a  month. 
The  senior  students  act  as  counsel  or  solicitors  in  these  cases, 
with  juniors  assisting ;  this  is  regarded  as  a  particularly  effect- 
ive and  practical  means  of  instruction.  Moot  court  trials, 
attended  by  all  the  students,  take  place  twice  a  week,  lasting 
from  7.30  to  9.30  P.  M. 

The  lecture  system  obtains  with  the  reading  collaterally  of 
cases  and  standard  text-books. 

No  method  of  punishment,  aside  firom  the  expulsion  of  the 
student  or  refusal  to  graduate  him. 

Studies  are  conducted  under  supervision  of  the  Dean  of  the 
Faculty.  The  first  lectures  give  a  general  outline  of  the  law, 
showing  its  branches  as  the  branches  and  boughs  of  a  tree,  and 
connecting  them  one  with  another.  Then  each  subject  is 
treated  at  length  in  its  proper  place  under  the  head  of  con- 
tracts, torts,  criminal  law,  pleadings,  evidence,  practice,  etc. 
Pleading  and  evidence  are  taught  as  early  as  practicable,  so  as 
to  be  available  in  moot  court  practice.  It  seems  to  make  but 
little  difference,  so  far  as  final  results  are  concerned,  what 
branch  of  the  law  a  student  first  begins  to  study,  so  that  he 
studies  all,  and  finally  learns  to  see  the  law  as  a  totality. 
However,  I  think  it  better  to  begin  with  and  follow  the  logi- 
cal order,  as  ^'persons  natural  and  artificial,''  ^^ private  and 
public  rights,*'  etc. 

^^^  ^^^  ^^^  ^^^  ^^ff 

Office  work  is  taught  in  the  senior  year;  also,  in  the  post- 
graduate course.     Students  of  the  latter  course  often  go  at 
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once  into  practice  without  serving  preliminarily  in  a  law 
office. 

A  good  English  education  is  required  to  matriculation.  Stu- 
dents with  reference  to  whom  there  is  any  doubt  in  this  respect 
are  examined  prior  to  enrollment  in  the  Law  Department. 
From  one-fifth  to  one-fourth  of  the  law  students  are  from  year 
to  year  graduates  of  the  University  courses. 

I  have  never  heard  of  any  of  our  graduates  as  having  failed 

to  pass  the  examinations  for  admission  to  the  bar  in  other 

states. 

Yours  truly, 

WILLIAM  HAYNES,  ^ 

Dean  of  Faculty. 


Louisville  Law  School, 

Kentucky,  Feb.  26,  1892. 

*  *  *  Each  professor  among  us  uses  his  own  special 
methods.  It  is  impracticable  to  require  under  existing  con- 
ditions a  higher  standard  for  admission  than  an  ordinary  Eng- 
lish education.  For  many  years  the  principal  method  adopted 
was  recitation  from  text-books.  My  department  uses  as  text- 
books in  the  junior  year  Blackstone,  Book  I,  and  Smith's 
Mercantile  Law  ;  in  the  senior  year,  Bispham*s  Equity. 

I  have  departed  from  the  method  above  mentioned  and 
employ  a  combination  of  the  four  following  methods : 

1.  The  recitation. 

2.  The  lecture. 

3.  The  moot  court. 

•   4.  The  written  question. 

In  the  recitation  I  examine  the  class  orally  on  a  portion  ot 
the  text  previously  assigned  for  study,  and  during  the  course 
of  the  recitation  I  give  such  additions  and  modifications  as 
may  be  necessary.  The  text  is  thus  the  foundation,  but  from 
the  nature  of  the  case  a  large  part  of  the  work  is  superstruc- 
ture. 

^^^  ^m^  ^m^  ^m0  ^^^ 
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Several  of  these  lectures  are  the  outgrowth  of  peculiarities 
in  the  local  law  of  Kentucky. 

I  deem  it  wise  to  adopt  this  as  the  best  method  of  calling 
attention  to  marked  differences  between  the  local  law  and  the 
general  law. 

I  also  require  each  student  in  the  senior  class  to  draft  an 
assignment  for  the  benefit  of  creditors,  same  for  a  partnership, 
same  for  one  member  of  a  firm,  same  for  a  corporation,  and 
upon  the  deeds  so  drawn  as  a  basis  I  deliver  a  lecture  on 
insolvent  assignments.  I  refer  the  pupils  to  certain  deeds  of 
record  here  as  models. 

The  moot  court  is  really  a  practice  court ;  I  require  plead- 
ings to  be  filed  and  I  have  a  clerk  and  a  commissioner.  Mostly 
the  cases  put  differ  but  little  from  certain  cases  which  have 
been  tried  in  the  county ;  questions  of  practice  as  well  as  of 
law  arise  in  these  cases. 

At  almost  every  recitation  I  propound  a  written  question  to 
be  answered  in  writing  by  each  member  of  the  class  at  a  later 
date  from  original  research,  thus  familiarizing  them  with  the 
use  of  digests  and  text-books.  I  give  as  specimens  of  ques- 
tions answered  this  season : 

"  State  Kentucky  doctrines  as  to  mortgages  for  future 
advances." 

"  State  rule  in  Kentucky  as  to  indorsements  of  promissory 
notes  by  persons  not  parties  thereto." 

I  cause  one  or  more  of  the  answers  to  be  read  and  then  ask 
if  any  one  has  found  anything  additional.  I  have  found  this 
method  extremely  valuable. 

I  find  each  of  the  four  methods  well  adapted  to  meet  par- 
ticular wants ;  the  recitation  promotes  readiness ;  the  written 
questions  promote  accuracy  ;  the  moot  court  gives  familiarity 
with  practice,  while  the  lecture  is  specially  needful  for  fol- 
lowers of  instruction,     I  remain 


Very  truly, 


C.  B.  SEYMOUR. 


•  \ 
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University  of  Texas, 

Law  Department, 

May  10,  1892. 

*  *  *  Text-books  written  by  competent  men,  adapted 
rather  to  the  wants  of  the  students  than  the  practitioner,  citing 
leading  cases  from  reports  most  generally  accessible,  are  yet  a 
desideratum,  except  on  a  few  subjects. 

After  an  experience  of  nearly  nine  years,  I  am  satisfied  that 
the  best  system  of  instruction  for  the  average  student  embraces 
the  study  of  text-books  and  illustrative  cases  with  daily  exer- 
cises in  the  lecture  room.  A  very  valuable  addition  to  this  is 
to  give  out  some  questions  or  topic  connected  with  the  subject 
for  investigation — the  results  of  that  investigation  to  be  made 
known  in  the  class  room,  giving  full  opportunity  for  each  one 
to  show  the  extent  and  thoroughness  of  his  work.  My  own 
opinion  is  that  a  class  of  over  forty  is  rather  unwieldy,  I 
find  it  difficult  to  keep  myself  posted  as  to  the  progress  of  each 
student  when  the  number  gets  much  over  forty. 

If  it  were  practicable,  I  would  like  to  see  the  requirements 
for  admission  on  candidates  for  graduation  extended.  I  write 
hurriedly  and  will  not  attempt  to  say  more. 

Yours  truly, 

ROBERT  S.  GOULD. 
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THE  BEFORM  OF  LEGAL  EDUCATION  IN  ENGLAND. 


In  England,  recent  history  discloses  determined .  and  well- 
directed  efforts,  on  the  part  of  both  branches  of  the  legal 
profession,  to  elevate  the  standard  of  general  and  technical 
acquirement  for  admission  to  practice,  and  to  maintain  the 
character  and  rank  of  the  profession  as  a  learned  profession 
in  fact,  and  not  merely  in  name  or  conventional  theory. 

The  general  subject  of  legal  education  in  England  appears 
to  have  been  first  systematically  dealt  with  by  the  great 
"  Society  of  Attorneys,  Solicitors,  Proctors  and  others,  not 
being  barristers,  practicing  in  the  Courts  of  Law  and  Equity 
of  the  United  Kingdom,"  otherwise  known  as  "  The  Incorpo- 
rated Law  Society,"  whose  existing  charters  were  granted  in 
1845  and  1872. 

Up  to  the  year  1838,  it  would  seem  there  were  no  means 
by  which  an  articled  clerk  could  acquire  a  knowledge  of  the 
law,  except  what  he  was  able  to  learn  in  his  master's  ofBce. 
In  that  year,  the  Incorporated  Law  Society  instituted  lectures 
in  the  different  branches  of  the  common  law,  equity  and  con- 
veyancing, which  have  been  continued  to  the  present  time. 

Until  1836,  no  formal  examination  was  required  to  be  passed 
by  persons  seeking  admission  to  practice  as  attorneys  or 
solicitors,  at  the  termination  of  their  articles.  In  that  year, 
rules  of  court  were  made  by  the  judges,  under  which  persons 
applying  for  admission  as  attorneys  were  required  to  pass  an 
examination  before  a  certain  number  of  members  of  the 
Council  of  the  Law  Society ;  and  in  1837  the  Master  of  the 
Rolls  made  a  similar  order  for  the  examination  in  equity  of 
solicitors. 

In   1843,  the   Act   of  6  and  7  Vict.,  Cap  73,  formally 
empowered  the  judges  to  make  regulations  for  the  conduct  of 
these    examinations,  and    provided   for    the   punishment  of 
unqualified  person^  encroaching  on  the  profession. 
25 
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In  August,  1846,  a  select  committee  of  the  House  of 
Commons,  appointed  in  the  previous  April  to  inquire  into  the 
state  of  legal  education,  made  its  reports,  which  extended  over 
four  hundred  folio  pages. 

This  report  recommended  that  a  stringent  preliminary 
examination  should  be  required  in  general  knowledge  previovLS 
to  apprenticeship  ;  and  that  such  examination  should  embrace, 
in  addition  to  the  so-called  commercial  education,  a  competent 
knowledge  of,  at  least,  Latin,  geography,  history,  the  elements 
of  arithmetic  and  ethics,  and  one  or  more  of  the  modern 
languages. 

In  1854,  the  Incorporated  Law  Society,  with  the  view  of 
carrying  the  recommendations  of  the  Parliamentary  Com- 
mittee into  effect,  took  steps  tc^ward  the  establishment  of  a 
preliminary  examination  in  general  knowledge. 

The  Society  succeeded  in  securing  the  passage  of  the  Act  oi 
23  and  24  Vict.,  Cap  127,  under  which  an  examination  in 
general  knowledge,  prior  to  entering  into  articles  of  clerkship, 
was  expressly  authorized  to  be  held. 

As  observed  in  the  interesting  introduction  to  the  "  Supple- 
ment  to  the  Calendar  and  Law  Directory  of  the  Incorporated 
Law  Society^'*  for  1891,  "  The  Society  felt  that,  as  solicitors 
have  to  advise  clients  in  all  ranks  of  society,  from  the  higltest 
to  the  lowest,  on  all  sorts  of  questions,  some  of  them  of  the 
most  difficult  and  delicate  nature,  it  was  obvious  that  tlieir 
efficiency  and  usefulness  would  be  much  increased  if  their 
general^  as  well  as  Ugal^  attainments  were  such  as  to  command 
r^pect  and  attention.  It  would  also  be  for  the  benefit  of  the 
public  at  large  that  solicitors  should  not  only  possess  profes- 
sional skill,  but,  also,  those  advantages  which  science,  liter- 
ature and  languages  are  calculated  to  confer.  The  Society, 
therefore,  strongly  urged  the  establishment  of  an  examination 
in  science,  literature  and  the  classics.'' 

Up  to  1860,  only  the  final  examination  was  required  to  be 
(passed,  bat^  under  an  Act  of  Parliament  of  that  year,  an  inter- 
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mediate   examination   was   held,  as  well   as  the  preliminary 
examination. 

In  1879,  the  honors  examination  was  instituted  for 
solicitors. 

The  Solicitors'  Act  of  1877  (40  and  41  Vict.,  Cap  26) 
placed  the  entire  practical  control  of  the  preliminary,  inter- 
mediate and  final  examinations  in  the  hands  of  the  Incor- 
porated Law  Society,  which  thus  acquired  by  right  that  which 
it  had  before  enjoyed  only  by  the  favor  of  the  judges. 

A  few  facts  may  be  stated  with  regard  to  these  several  com- 
pulsory examinations  prescribed  by  law  for  persons  seeking  to 
become  solicitors. 

1.  It  is  i^ecessary  for  a  candidate  to  pass  the  preliminary 
examination  before  he  has  the  right  to  enter  into  articles  of 
clerkship,  unless  he  is  a  graduate  of  a  university,  a  barrister- 
at-law,  or  has  successfully  passed  one  of  the  designated 
examinations  at  certain  specified  universities  which  exempt 
from  the  examination,  or  has  obtained  from  the  Lord  Chief 
Justice,  or  the  Master  of  the  Rolls,  a  dispensing  order. 

The  subjects  for  the  preliminary  examination  are  : 

1.  Writing  from  dictation. 

2.  Writing  a  short  English  composition. 

3.  (a)  The  first  four  rules  of  arithmetic,  simple  and  com- 
pound ;  the  rule  of  three,  and  decimal  and  vulgar  fractions. 
(b)  Algebra,  up  to  and  including  simple  equations,  and  the 
first  four  books  of  Euclid. 

4.  Geography  of  Europe  and  the  history  of  England. 

5.  Latin,  elementary. 

6.  Any  two  languages,  to  be  selected  by  the  candidate  out 
of  the  following  six :  1.  Latin ;  2.  Greek ;  3.  French ; 
4.  German;  5.  Spanish;  6.  Italian. 

The  candidate  is  not  obliged  to  take  up  algebra  or  Euclid, 
but  if  he  elects  to  do  so,  he  may  take  up  these  with  one  of  the 
six  languages. 

The  examinations  are  conducted  by  an  examination  com- 
mittee of  the  Incorporated  Law    Society,  assisted  by   paid 
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examiners ;  and  it  is  necessary  only  to  glance  over  the  speci- 
mens of  questions  set  for  the  preliminary  examinations  during 
1890-91,  as  published  in  the  Supplement  to  the  Law  Society  s 
Calendar^  above  referred  to,  to  perceive  that  the  candidate  who 
successfully  passes  such  an  examination  must  be  a  person  of 
good  education  and  very  considerable  acquirements. 
'  If  the  committee  are  satisfied  as  to  the  proficiency  and  fit- 
ness of  a  candidate  at  a  preliminary  examination,  they  certify 
the  fact  to  the  council  in  the  form  of  a  report  of  the  result  of 
such  examination,  and  the  council  may  thereupon  resolve  that 
a  certificate,  signed  by  the  President  of  the  Society,  shall  be 
delivered  to  the  candidate. 

After  this  certificate  has  been  obtained,  articles  can  be 
entered  into  at  any  time. 

A  solicitor  cannot  have  more  than  two  articled  clerks  at  the 
same  time.  This  is  for  the  purpose,  apparently,  of  limiting 
the  number  of-  solicitors. 

2.  After  an  articled  clerk  has  served  half  the  time  of  ser- 
vice required  under  his  articles,  he  must  undergo  the  inter^ 
mediate  examination  in  such  elementary  works  as  may  be 
selected  by  the  Council  of  the  Law  Society.  One  of  the 
standard  works  for  many  years  has  been  Stephens*  Com- 
mentaries on  the  Law  of  England. 

Four  intermediate  examinations  are  held  in  each  year,  one 
in  each  of  the  months  of  January,  April,  June  and  November, 
in  the  hall  of  the  Law  Society.  If  a  candidate  fails  to  pass  an 
intermediate  examination  within  twelve  months  after  his  half 
term  of  service,  his  final  examination  is  postponed  for  a  fixed 
period. 

3.  The  next  step  is  to  pass  the  final  examination,  to  which 
articled  clerks  are  subject  in  the  following  topics : 

1.  The  principles  of  the  law  of  real  and  personal  property, 
and  conveyancing. 

2.  The  principles  of  law  and  procedure  in  matters  usually 
determined  or  administered  in  the  chancery  division  of  the 
high  court  of  justice. 
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3.  The  principles  of  law  and  procedure  in  the  Queen's  Bench 
division  of  the  high  court  of  justice.  The  law  and  practice  of 
bankruptcy. 

4.  The  law  and  practice  of  probate  and  divorce.  The  law 
and  practice  of  admiralty. 

Criminal  law  and  practice.  Proceedings  before  justices  of 
the  peace. 

4.  The  subjects  for  the  honors  examination  are  the  same, 
only  the  questions  are  more  diflScult.  • 

Three  courses  of  lectures  on  common  law,  equity  and  con- 
veyancing are  delivered  annually  at  the  Society's  hall,  in 
London ;  and,  in  connection  with  these  lectures,  classes  are 
conducted  and  examinations  held,  under  the  superintendence 
of  the  instructors. 

It  is  stated  that  the  example  set  by  the  body  of  solicitors  of 
establishing  an  efficient  system  of  examination  and  lectures  led 
to  the  adoption  of  like  measures  by  the  four  great  Inns  of 
Court — "  the'noblest  nurseries  of  humanity  and  liberty  in  the 
kingdom," 

The  Committee  has  received  from  England  copies  of  the 
Consolidated  Regulations  of  the  Several  Societies  of  Lincoln's 
Inn,  the  Middle  Temple^  the  Inner  Temple  and  Grays  Inn^ 
as  to  the  Admission^  Education  and  Examination  of  Students^ 
the  calling  of  Students  to  the  Bar^  and  the  taking  out  of  Cer- 
tificates to  Practice  under  the  Bar,  for  1892,  and  other  docu- 
ments showing  the  courses  of  study  and  examinations 
prescribed  by  the  Council  of  Legal  Education  of  the  Inns  of 
Court,  which  may  be  printed  with  this  report  for  the  infor- 
mation of  the  Association. 

The  Council  of  Legal  Education  consists  of  twenty 
benchers,  five  from  each  Inn  of  Court,  and  to  this  body  is 
entrusted  the  power  and  duty  of  superintending  the  education 
and  examination  of  students  for  the  purpose  of  being  called  to 
the  bar,  or  of  practicing  under  the  bar. 

The  general  rule  is  that  persons  seeking  to  be  admitted  as 
students  in  an  Inn  of  Court  must,  before  such  admission,  sat- 
isfactorily pass  an  examination  in  the  following  subjects : 
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(a)  The  English  language. 

(i)  The  Latin  language. 

(c)  English  history. 

No  student  shall  be  called  to  the  bar  unless  he  shall,  to  the 
satisfaction  of  the  Council  of  Legal  Education,  have  passed  a 
public  examination  for  the  purpose  of  ascertaining  his  fitness 
to  be  called  to  the  bar. 

An  examination  in  Roman  law,  and  in  prescribed  heads  of 
the  English  law,  is  obligatory  for  call  to  the  bar;  but  the 
Council  may  accept  as  an  equivalent  for  examination  in 
Roman  law : 

(a)  A  degree  granted  by  a  university  for  which  the  quali- 
fying examination  included  Roman  law. 

(b)  A  certificate  that  any  student  has  passed  any  such 
examination,  though  he  may  not  have  taken  the  degree  for 
which  such  examination  qualifies  him  ;  and, 

(c)  The  testamur  of  the  Public  Examiners  for  the  Degree 
of  Civil  Law  at  Oxford  that  the  student  has  passed  the  nec- 
essary examination  for  the  Degree  of  Bachelor  of  Civil  Law  : 

Provided,  that  the  Council  is  satisfied  that  the  student, 
before  he  obtained  his  degree,  or  obtained  such  certificate  or 
testamur,  passed  a  suflScient  examination  in  Roman  law. 

The  general  subjects  for  instruction  and  examination,  under 
the  direction  of  the  Council  of  Legal  Education,  are  : 

1.  Roman  law  and  jurisprudence,  and  international  law, 
public  and  private. 

2.  Constitutional  law  and  legal  history. 

3.  English  law  and  equity  : 

(a)  Law  of  persons : 

Marriage  and  divorce  ;  infancy  ;  lunacy  ;  corporations. 

(b)  The  law  of  real  and  personal  property,  and  con- 
veyancing : 

Trusts ;  mortgages  ;  administration  of  assets  on  death  ;  on 
dissolution  of  partnerships ;  on  winding  up  of  companies,  and 
in  bankruptcy. 
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Practical  instruction  in  the  preparation  of  deeds,  wills  and 
contracts. 

(c)  Law  of  obligations : 

Contracts ;  torts ;  allied  subjects  (implied  or  quasi-contracts, 
estoppel,  etc.) 

Commercial  law,  with  especial  reference  to  mercantile  docu- 
ments in  daily  use,  which  should  be  shown  and  explained. 

(d)  Civil  procedure,  including  evidence. 

{e)  Criminal  law  and  procedure  examinations  for  call  to  the 
bar  are  by  written  papers,  and  by  such  viva  voce  questions  as 
the  examiners  may  think  desirable. 

The  Council  may  grant  certificated  of  honor  to  such  persons 
as  may  be  reported  worthy  of  the  same  by  the  examiners. 

A  student  who,  previously  to  his  admission  at  an  Inn  of 
Courts,  was  a  solicitor  in  practice  for  not  less  than  five  years 
(and  has  ceased  to  be  a  solicitor  before  his  admission  as  a 
student),  may  be  examined  for  call  to  the  bar,  without  keeping 
any  term,  and  may  be  called  to  the  bar  upon  passing  the  public 
examination,  without  keeping  any  term. 

The  educational  advancement  of  the  lower  branch  of  the 
legal  profession  in  England,  among  other  causes,  will  no  doubt 
sooner  or  later  lead  to  the  abolition  of  the  distinction  of  rank 
between  solicitors  and  barristers-at-law  ;  but  whether  such  a 
change  will  be  a  gain  to  the  profession  and  the  public,  time 
alone  will  show. 

One  great  safeguard  of  the  profession  in  England  is  the  fact 
that  it  has  not  ceased  to  be,  or  to  be  regarded  as,  a  learned  pro- 
fession, and  has  not  become  a  mere  business  occupation,  which 
may  be  taken  up  by  almost  everybody  as  a  livelihood  upon  the 
most  imperfect  preparation  for  its  duties  and  responsibilities. 

The  profession  stands  apart  from  ordinary  business,  with  a 
spirit  sensitively  alive  to  whatever  concerns  the  honor  and  best 
interests  of  its  members,  and  it  is  thus  measurably  protected 
against  the  encroachment  of  unworthy  and  incompetent  per- 
sons, while  it  is  accorded  by  the  public  a  degree  of  respect  and 
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consideration  which  renders  membership  in  it  a  sensible  and 
gratifyingjdistinction. 

The  discipline  of  the  more  numerous  branch  of  the  legal 
profession  in  England  is  regulated  and  maintained  under 
provisions  of  statutes  which  are  carefully  framed  with  a  view 
to  the  interest  not  only  of  the  profession  itself,  but  also  of  the 
public  at  large  as  deeply  concerned  in  the  conduct  of  legal 
practitioners. 

Stipulations  for  sale  by  the  client,  either  wholly  or  partially, 
of  his  interest  in  any  action,  or  for  the  payment  only  in  the 
event  of  success,  are  wholly  Void. 

The  Solicitor's  Remuneration  Act  of  1881  provides  for  the 
compensation  of  solicitors  in  conveyancing  and  other  non-con- 
tentious business  according  to  the  general  principle  of  fixed 
ad  valorem  percentages,  so  as  to  get  rid  of  detailed  bills  of 
costs  for  this  class  of  work. 

The  rates  are  established  by  a  General  Order  of  the  Lord 
Chancellor,  the  Lord  Chief  Justice  of  England,  the  Master  of 
the  Rolls,  the  President  of  the  Incorporated  Law  Society,  and 
the  President  of  one  or  more  of  the  Provincial  Law  Societies, 
or  Associations,  and  the  regulations  and  provisions  proposed 
to  be  embodied  in  any  General  Order  on  the  subject  of  remun- 
eration are  communicated  to  the  Council  of  the  Incorporated 
Law  Society,  who  are  at  liberty  to  submit  observations  and 
suggestions  in  respect  thereto. 

Overcharging,  as  well  as  undercharging,  in  such  business 
is  thus  rendered  impossible. 

The  Solicitor's  Act,  1888,  provides  for  the  custody  of  the 
Roll  of  Solicitors  of  the  Supreme  Court  in  England  by  the 
Incorporated  Law  Society,  and  carefully  regulates  the  subject 
of  striking  solicitors  off  the  roll. 

An  application  to  strike  a  solicitor  off  the  rolls,  or  an  appli- 
cation to  require  him  to  answer  allegations  in  an  aflSdavit,  is 
referred  by  the  Mastor  of  the  Rolls  to  a  Committee  of  not  less 
than  three  nor  more  than  seven  members  of  the  Society,  who, 
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after  hearing  the  case,  are  required  to  embody  their  finding 
in  the  form  of  a  report  to  the  High  Court  of  Justice. 

If  the  Committee  are  of  opinion  that  there  is  no  prima  fade 
case  of  misconduct  against  the  solicitor,  the  Society  need  not 
take  any  further  proceedings ;  but  if  the  Committee  are  of 
opinion  that.there  is  9k  prima  facie  case,  it  is  the  duty  of  the 
Society  to  bring  the  report  of  the  Committee  before  the 
Court,  which  has  the  same  effect,  and  is  treated  in  the  same 
manner,  as  a  report  of  a  Master  of  Court,  and  the  Court  may 
make  such  order  thereon  as  it  sees  fit. 

The  Incorporated  Law  Society  is  thus  constituted  by  law 
not  only  a  faithful  leader,  but  the  watchful  guardian  of  the 
honor  and  the  best  interests  of  the  profession. 
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COMMITTEE  ON  INTERNATIONAL  LAW. 

Submitted  to  the  Annual  Meeting  op  the  American  Bab 
Association,  Saratoga,  New  York,  August  24th,  1892. 


To  the  American  Bar  Association : 

By  resolution  adopted  at  the  last  meeting  of  the  Association 
the  Commitee  on  International  law  was  directed  to  report  at  the 
next  Annual  Meeting  whether  ''  any  legislation  by  Congress  is 
desirable  and  practicable  to  give  the  courts  of  the  United  States 
jurisdiction  over  criminal  prosecutions  for  acts  of  violence  to 
the  persons  or  property  of  aliens,  committed  by  citizens  of 
the  United  States."    (See  Fourteenth  Annual  Report,  page  69.) 

The  scope  of  this  inquiry  is  very  broad,  far  more  so  indeed 
than  at  first  appears,  and  the  impossibility  of  having  frequent 
conferences  has  added  to  the  difficulties  of  a  satisfactory  dis- 
charge  of  its  duty  by  the  Committee.  We  have,  however, 
given  much  study  to  the  subject  and  have  been  aided  by  the 
reports  of  a  very  intelligent  debate  in  the  Senate  of  the  United 
States  in  May  last  upon  a  bill  intended  to  give  to  the  Federal 
Courts  the  jurisdiction  contemplated  by  the  resolution.  While 
the  speeches  then  delivered  were  in  the  main  less  extended 
than  is  usual  in  that  body,  they  contain  most  of  the  arguments 
which  are  naturally  advanced  both  for  and  against  the  proposed 
legislation.  This  is  so  far  true  that  a  report  upon  the  subject 
must  necessarily  include  arguments  advanced  in  that  debate. 
The  only  result  of  the  consideration  of  the  subject  by  the  Sen- 
ate was  that,  although  the  resolution  originally  referred  to  the 
Committee  on  Foreign  Relations  directed  the  Committee  to 
report  such  legislation,  and  there  was  little  interest  and  no 
discussion  in  committee  and  no  reports  were  submitted  with  the 
bill,  tlie  debate  developed  the  difficulties  surrounding  the  sub- 
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ject  to  such  an  extent  that  the  bill  was  laid  over  to  the  next 
session  in  order  to  allow  Senators  to  investigate  the  matter 
more  fully  and  at  leisure. 

The  course  of  the  business  in  the  Senate  shows  that  the 
impression  which  undoubtedly  prevailed  during  the  newspaper 
discussions  early  in  1891  was  a  superficial  one  liable  to  be 
changed  by  investigation  and  thoughtful  consideration.  The 
subject  was  brought  to  the  attention  of  Congress  by  a  para- 
graph in  the  annual  message  of  the  President  who,  after  refer- 
ring to  the  lynching  at  New  Orleans  of  eleven  Italians  by  a 
mob  of  citizens,  said : 

"  Some  suggestions  growing  out  of  this  unhappy  incident 
are  worthy  the  attention  of  Congress.  It  would,  I  believe,  be 
entirely  competent  for  Congress  to  make  offenses  against  the 
treaty  rights  of  foreigners  domiciled  in  the  United  States 
cognizable  in  the  Federal  Courts.  This  has  not,  however,  been 
done,  either  for  the  protection  of  a  foreign  citizen  or  for  the 
punishment  of  his  slayers.  It  seems  to  me  to  follow,  in  this 
state  of  the  law,  that  the  officers  of  the  State  charged  with 
police  and  judicial  powers  in  such  cases  must,  in  the  considera- 
tion of  international  questions  growing  out  of  such  incidents, 
be  regarded  in  such  sense  as  Federal  agents  as  to  make  this 
government  answerable  for  their  acts  in  cases  where  it  would 
be  answerable  if  the  United  States  had  used  its  constitutional 
power  to  define  and  punish  crimes  against  treaty  rights." 

It  was  upon  this  suggestion  that  the  resolution  before  men- 
tioned was  introduced  with  the  result  that  a  bill  was  reported 
from  the  Committee,  as  follows : 

"A  BILL 

"  To  provide  for  the  punishment  of  violations  of  treaty  rights 
of  aliens. 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  that 
any  act  committed  in  any  State  or  Territory  of  the  United 
States  in  violation  of  the  rights  of  a  citizen  or  subject  of  a 
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foreign  countiy  secured  to  such  citizen  or  subject  by  treaty 
between  the  United  States  and  such  foreign  country,  which  act 
constitutes  a  crime  under  the  laws  of  such  State  or  Territory, 
shall  constitute  a  like  crime  against  the  peace  and  dignity  of 
the  United  States,  punishable  in  like  manner  as  in  the  courts 
of  said  States  or  Territories,  and  within  the  period  limited  by 
the  laws  of  such  State  or  Territory,  and  may  be  prosecuted  in 
the  courts  of  the  United  States,  and,  upon  conviction,  the 
sentence  executed  in  like  manner  as  sentences  upon  convictions 
for  crimes  under  the  laws  of  the  United  States." 

Of  course  the  resolution  now  under  consideration  does  not 
necessarily  confine  our  attention  to  this  bill  or  one  exactly 
similar,  but  it  is  undoubtedly  serviceable  to  have  before  us  the 
form  of  legislation  upon  the  subject  which  has  been  proposed 
by  a  majority  of  the  Senate  Committee,  composed  as  the 
committee  is  of  eminent  lawyers. 

It  is  worthy  of  remark  just  here  that  the  New  Orleans 
incident  of  March,  1891,  was  not  the  first  of  like  character 
which  has  engaged  the  attention  of  the  Federal  Government, 
as  -will  be  seen  hereafter.  Never  before,  however,  has  it  been 
suggested  that  such  a  remedy  as  is  now  proposed  was  either 
necessary  or  expedient.  Similar  contingencies  arose  during  the 
administrations  of  the  State  Department  by  Secretaries  Webster, 
Evarts  and  Bayard,  all  able  lawyers,  and  yet  no  one  of  them 
seems  to  hare  considered  that  what  were  characterized  by  them 
all  as  occurrences  unfortunate  and  sometimes  disgraceful  aflforded 
either  occasion  or  excuse  for  so  radical  and  fundamental  a 
change  in  our  institutions  as  upon  consideration  the  proposed 
legislation  would  make. 

It  is  impossible  to  controvert  the  fact  that  this  agitation  in 
favor  of  Federal  legislation  originated  not  in  the  thoughtful 
consideration  of  lawyers  or  publicists,  but  in  ephemeral  news- 
paper discussion,  which,  useful  as  it  is,  must  of  necessity  be 
impulsive,  and  upon  such  subjects  serve  the  purpose  rather  of 
suggestion  than  conclusion.      The  suggestion  made   by  the 
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President  is  of  course  entitled  to  the  utmost  respect  both  by 
reason  of  his  high  oflSce  and  also  of  his  acknowledged  capacity 
as  a  statesman  and  a  lawyer.  There  is,  however,  nothing  in 
the  message  which  goes  beyond  calling  the  attention  of  Congress 
to  the  subject.  His  expression  of  belief  in  the  competency 
of  Congress  to  secure  treaty  rights  of  foreigners  domiciled  in 
the  United  States,  is  not  likely  to  be  controverted,  provided 
only  that  such  treaty  rights  are  consistent  with  the  Constitution 
of  the  United  States.  The  President  does  not  advise  legisla- 
tion and  it  is  not  to  be  assumed  that  he  had  anticipated  the 
action  of  Congress  by  such  an  examination  of  the  su1)ject  as 
would  be  required  of  him  if  a  bill  passed  by  both  houses  should 
be  presented  for  his  signature. 

The  position  of  this  question  before  Congress  upon  this 
suggestion  has  added  to  the  sense  of  responsiblity  felt  by  the 
Committee,  and,  all  things  considered,  it  may  probably  be  said 
that  few  questions  have  been  before  the  Association  at  once 
more  important  and  more  exigent.  The  inquiry  contained  in 
the  resolution  embraces  two  questions:  first,  is  such  legislation 
desirable,  and  second,  is  it  practicable. 

Before  proceeding  to  the  consideration  of  these  questions,  it 
will  doubtless  be  helpful  to  state  the  cases  which  have  occurred 
since  the  adoption  of  the  Constitution  similar  in  general 
cliaracter  to  that  which  has  occasioned  the  present  discussion. 

The  case  of  McLeod  has  been  much  referred  to  in  this 
•  nnnection,  rather  because  the  complications  arising  from  it 
led  to  Federal  legislation  giving  to  the  United  States  Courts 
and  Judges  authority  to  issue  writs  of  habeas  corpus  in  cases, 
among  others,  in  which  a  party  is  in  custody  in  violation  of  a 
treaty.  That  legislation,  however,  was  universally  recognized 
as  necessary  and  proper  and  was  of  a  totally  different  character 
from  that  now  proposed.  It  was  in  the  line  of  the  constitu- 
tional distribution  of  powers  and  not  in  derogation  of  it. 

McLeod's  case  is  not  within  the  class  which  has  given  rise 
to  agitation  on  this  subject,  and  is  consequently  of  little  value 
as  a  precedent  in  this  connection.     Indeed,  it  would  not  have  . 
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been  affected  by  legislation  such  as  that  now  proposed  and 
pending  in  the  Senate.  The  diplomatic  correspondence  in  this 
case,  however^  did  touch  closely  the  question  involved  in  the 
proposed  legislation.  Great  Britain  demanded  of  the  President 
that  he  should  secure  the  release  of  McLeod  who  was  then 
under  indictment  for  murder  in  the  State  of  New  York  and 
imprisoned  to  await  trial.  McLeod,  as  it  was  claimed  by  his 
government,  was  acting  under  the  command  of  Her  Majesty's 
colonial  authorities  and  could  not  be  held  personally  respon- 
sible. In  reply^  to  this  demand,  Mr.  Webster  wrote  under 
date  of  April  24th,  1841,  to  the  British  Minister  very  clearly 
asserting  "  that  in  the  United  States,  as  in  England,  persons 
confined  under  judicial  process  can  be  released  from  that 
confinement  only  by  judicial  process,"  and  he  adds,  "In 
neither  country,  as  the  undersigned  supposes,  can  the  arm  of 
the  executive  power  interfere,  directly  or  forcibly,  to  release  or 
deliver  the  prisoner,**  How  much  more  strongly  do  these 
remarks  apply  to  interference  by  the  Executive  in  the  direction 
of  securing  the  conviction  of  a  party  charged  with  crime 
whether  committed  against  a  native  or  an  alien. 

Another  remark  of  Mr.  Webster  in  this  despatch  has  the 
most  direct  bearing  upon  the  present  discussion.'  The  demand 
for  legislation  is  based  entirely  upon  the  theory  that  the  pro- 
tection to  aliens  contr^-cted  for  by  treaty  can  be  secured  alone 
by  the  assumption  by  the  Federal  government  of  jurisdiction 
to  punish  crimes  committed  against  them.  Although  the  police 
power  of  the  States  is  conceded  to  be  adequate  for  the  protec- 
tion of  the  citizen,  it  is  assumed  to  be  inadequate  for  that  of 
the  alien.     Referring  to  McLeod,  Mr.  Webster  says : 

"The  indictment  against  McLeod  is  pending  in  a  State 
Court;  but  his  rights,  whatever  they  may  be,  are  no  less  safe, 
it  is  to  be  presumed,  than  if  he  were  holden  to  answer  in  one 
of  the  courts  of  the  government.  He  demands  immunity  from 
personal  responsibility  by  virtue  of  the  law  of  nations,  and  that 
law  in  civilized  states  is  to  be  respected  in  all  courts.  None  is 
either  so  high  or  so  low  as  to  escape  from  its  authority,  in  cases 
to  which  its  rules  and  principles  apply.** 
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The  case  known  as  the  Spanish  outrages  in  New  Orleans  in 
1851,  occurred  on  August  21st  of  that  year.  The  Secretary  of 
*  the  Spanish  Consul  arrived  from  Havana  by  a  steamer  which 
brought  intelligence  of  the  execution  of  fifty  persons  who  were 
captured  near  the  coast  of  Cuba.  He  was  understood  to  have 
letters  written  by  the  persons  who  had  been  executed,  to  their 
friends  in  the  United  States.  He  did  not  put  the  letters  in  the 
post-office,  and  a  report  was  current  that  the  Consul  had  refused 
to  deliver  them  when  requested.  The  same  afternoon  an  attack 
was  made  by  a  mob  upon  the  Spanish  Consulate,  the  furniture 
destroyed,  the  archives  thrown  into  the  street,  the  portrait  of 
the  Queen  of  Spain  defaced  and  a  flag  torn  in  pieces.  Attacks 
were  also  made  upon  coffee  houses  and  cigar  shops  kept  by 
Spaniards.  A  demand  was  made  by  the  Spanish  government 
for  reparation.  Mr.  Webster,  then  Secretaiy  of  State,  con- 
sidered that  for  the  insult  to  the  Consul  and  his  loss  of  property 
reparation  should  be  made  and  that  the  flag  of  Spain  should  be 
saluted  upon  the  arrival  of  his  successor  as  a  demonstration  of 
respect  and  to  signify  the  sense  entertained  by  our  government 
of  the  injustice  to  the  Consul  and  the  insult  to  the  Spanish 
flag.  With  respect,  however,  to  the  loss  of  individuals,  Mr. 
Webster,  says : 

"  While,  therefore,  the  losses  of  individuals,  private  Spanish 
subjects,  are  greatly  to  be  regretted,  yet  it  is  understood 
that  many  American  citizens  suffered  equal  losses  from  the 
same  cause,  and  these  private  individuals,  subjects  of  her 
Catholic  Majesty,  coming  voluntarily  to  reside  in  the  United 
States,  have  certainly  no  cause  of  complaint  if  they  are  pro- 
tected by  the  same  laws  and  the  same  administration  of  law  as 
native-bom  citizens  of  this  country.  They  have  in  fact  some 
advantages  over  citizens  of  the  State  in  which  they  happen  to 
be,  inasmuch  as  they  are  enabled  until  they  become  citizens 
themselves  to  prosecute  for  any  injury  done  to  their  personal 
property  in  the  Courts  of  the  United  States  or  the  State 
Courts  at  their  election.'* 

Such  were  the  views  upon  which  our  government  dealt  with 
this  case.     Another  case  of  the  same  character  grew  out  of 
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similar  riots  at  Key  West,  Florida,  at  about  the  same  time  and 
having  the  same  cause. 

Several  times  have  very  earnest  claims  been  made  of  this 
nature  for  injuries  by  mob  violence  to  Chinese  subjects.  In 
November,  1880,  a  brutal  attack  was  made  upon  certain  of 
them  in  Denver  by  which  Chinese  residents  of  that  city  suffered 
serious  damage  to  persons  and  property.  The  Chinese  Gov- 
ernment expressed  a  desire  that  the  United  States  Govern- 
ment should  extend  protection  to  the  Chinese  in  Denver, 
and  see  that  the  guilty  persons  were  arrested  and  punished, 
and  asked  compensation  to  the  owners  of  property  wantonly 
destroyed.  Mr.  Evarts  replied  that  the  same  protection  was 
given  as  to  our  own  citizens,  and  said  that  he  need  only  remind 
the  Chinese  minister  that  under  our  Constitution  the  govern- 
ment or  the  Executive  of  the  Union  could  not  interfere  with 
the  municipal  laws  of  the  State  except  under  circumstances 
expressly  provided  for  in  the  Constitution,  that  is,  as  he  states 
it,  in  response  to  the  request  of  the  State  authorities. 

He  took  the  ground  that,  when  every  legitimate  effort  had 
been  put  forth  to  suppress  a  mob,  there  was  no  principle  of 
national  obligation,  and  certainly  none  arising  from  treaty 
stipulation,  rendering  it  incumbent  on  the  United  States 
government  to  indemnify  the  Chinese  residents  for  their  losses. 
The  remedies  available  to  our  citizens  were  equally  open  to  the 
Chinese,  and  that  was  all  that  the  principles  of  international 
law  and  the  usages  of  national  comity  demand. 

In  the  same  case,  Mr.  Blaine,  on  March  26, 1881,  reiterates 
the  language  of  Mr.  Evarts  and  states  his  concurrence  therein. 

A  similar  case  occurred  at  Rock  Springs,  in  Wyoming  Ter- 
ritory in  September,  1885,  where  cruel  outrages  were  perpe- 
trated upon  inoffensive  subjects  of  China.  Mr*  Bayard, 
although  he  admitted  the  "shocking  occurrences,"  denied  the 
obligation  on  the  part  of  the  United  States  to  indemnify 
the  Chinese  subjects  who  suffered  at  Rock  Springs,  and 
reiterated  the  principles  enunciated  by  Mr.  Evarts  and  con- 
curred in  by  Mr.  Blaine,  that  the  character  of  our  govem- 
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ment  was  such  that  the  alien  is  protected-  equally  with  the 
native,  and  that  the  United  States  Government  could  not 
interfere  with  the  jurisdiction  of  the  State  courts. 

In  1880,  certain  British  subjects  were  injured  by  a  mob  in 
Texas.  After  consulting  the  Attorney  General,  Secretary 
Evarts  responded  to  the  British  Minister  that  as  the  offence 
*'  was  against  the  peace  and  dignity  of  Texas,  it  was  cognizable 
only  by  the  authorites  of  that  State.  So  far  as  their  legal 
remedy  against  the  assailants  is  concerned,  the  Dows  (the 
parties  injured)  stand  as  to  their  natural  and  civil  rights  in 
precisely  the  same  condition,  b&  to  recourse  to  the  State 
tribunals  as  the  citizens  of  that  State ;  and  in  their  capacity  of 
British  subjects  they  can  resort  also  to  the  Courts  of  the 
United  States  at  their  option  for  civil  redress  and  indemnity." 

In  1878  an  Englishman  named  Tunstall  was  killed  in  New 
Mexico  and  a  claim  for  indemnity  preferred  through  the 
British  Minister  was  reviewed  by  Mr.  Bayard  in  a  long 
dispatch  of  June  1,  1885.  This  is  probably  the  most  complete 
review  of  the  right  to  indemnity  in  such  cases  to  be  found  in 
any  state  paper,  and  concludes  that  our  government  cannot 
admit  any  liability  as  attaching  to  it  in  the  premises,  either 
directly  towards  the  representatives  of  the  murdered'  man  or 
internationally  towards  Her  -Majesty's  government  demanding 
in  their  behalf. 

The  distinction  is  put  with  exceeding  clearness  why  injured 
parties  are  left  to  ordinary  judicial  remedies  in  nations  which 
under  the^  common  law  afford  opportunity  for  a  prompt  and 
impartial  trial  by  a  jury  of  the  vicinage  under  the  supervision 
of  judges  whose  integrity  has,  viewing  them  as  a  body,  never 
been  impeached  in  England  or  in  the  United  States  and  sub- 
ject to  established  rules  of  law,  and  where,  as  under  the  English 
common  law,  foreigners,  when  appealing  to  the  courts,  have 
the  same  rights  as  citizens  or  subjects.  In  other  ^stems  of 
jurisprudence,  however,  where  these  safeguards  do  not  exist,  it 
is  natural  that  the  appeal  of  a  foreigner  should  lie  not  to  the 
courts,  but  through  his  sovereign  to  the  sovereign  of  the  country 
in  which  the  injury  has  been  received. 
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The  question  of  the  punishment  of  the  assailants  was  not 
raised  in  this  case,  but  the  reasoning  applies  to  the  one  case  as 
well  as  to  the  other  and  particularly  as  the  administration  of 
criminal  justice  cannot  be  controlled  by  the  Executive,  but  must 
be  left  after  all  to  the  Court  having  jurisdiction. 

In  this  despatch  Mr.  Bayard  reiterates  the  views,  already 
quoted,  of  Mr.  Webster,  Mr.  Evarts  and  Mr.  Blaine,  that 
ample  redress  is  afforded  through  the  courts  to  which  alone  our 
own  citizens  have  access  in  like  cases. 

The  Mafia  case  in  New  Orleans  on  March  14,  1891,  which 
was  the  exciting  cause  of  the  present  agitation,  is  so  recent  and 
has  been  the  subject  of  such  extended  comment  that  it  is 
unnecessary  to  make  any  lengthy  recapitulation  of  the  facts. 
A  series  of  actual  and  attempted  assassinations,  ending  in  a 
vicious  effort  to  kill  the  Chief  of  Police,  convinced  the  citizens 
of  New  Orleans  that  there  was  in  their  midst  a  murderous 
organization  allied  to  the  Mafia.  A  trial  of  several  of  the 
assassins,  all  of  whom  were  Italians,  some  naturalized  and  some 
not,  resulted  in  an  acquittal,  due  probably  in  part  to  jury-fixing 
and  in  part  to  terror  on  the  part  of  jurors  induced  by  fear  of 
their  own  assassination.  After  the  trial  a  meeting  was  held 
and  a  plan  deliberately  formed  and  carried  out  for  an  attack 
on  the  gaol  which  was  successful^  made  and  the  Italian  pris- 
oners were  seized  and  killed.  The  Grand  Jury  afterwards 
reported  that  the  party  of  avenging  citizens  "  embraced 
several  thousands  of  the  first,  best  and  most  law-abiding  citi- 
zens "  and  "  the  act  seemed  to  involve  the  entire  people  of  the 
parish  and  city  of  New  Orleans." 

The  event  caused  great  excitement  in  Italy,  and  the  Marquis 
di  Rudini,  the  Premier,  who  was  seriously  threatened  with  a 
ministerial  crisis,  made  very  extreme  demands  upon  our 
government,  maintaining,  among  other  things,  "  Italy's  right  to 
demand  and  obtain  punishment  of  the  New  Orleans  murderers," 
of  the  President.  Here  was  presented  the  precise  question 
hereafter  considered,  whether  punishment  of  the  assailant  is  a 
right  of  the  injured  party.     Mr.  Blaine  replied  to  the  Italian 
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demands  in  precisely  the  tone  of  his  predecessors  and  without 
deviation  from  the  views  expressed  by  them.  His  reply  was 
characterized  by  a  newspaper,  than  which  none  has  been  more 
hostile  to  him  politically,  as  "a  very  straightforward  paper, 
presenting  the  position  of  our  government  and  the  limitations 
of  our  Constitution."  The  substance  of  his  reply  was  that  the 
punishment  of  the  murderers  must  be  left  to  the  local  tribunals 
in  the  first  instance,  and  if  they  do  not  act  as  they  should  and 
as  the  local  laws  require,  he  says,  '*  It  will  then  be  the  duty  of 
the  United  States  to  consider  whether  some  other  form  of 
redress  may  be  asked." 

There  is  a  certain  departure  from  the  previous  position  of 
our  government  indicated  both  in  this  note  and  in  the  letter  to 
the  Governor  of  Lousiana  on  March  16,  asking  the  Governor 
to  "  co-operate  with  the  President  in  maintaining  the  obliga- 
tions of  the  United  States  towards  Italian  subjects"  who 
might  be  exposed  to  further  violence  in  New  Orleans.  This 
departure,  however,  if  it  be  one,  is  only  in  the  direction  of  an 
intimation  of  an  obligation  of  the  United  States  which  neither 
his  predecessors  nor  Mr.  Blaine  himself  on  a  similar  occasion 
had  admitted  except  so  far  as  the  payment  of  money  to  Spain 
and  to  China  might  be  considered  an  admission  despite  the  fact 
that  in  each  case,  as  subsqueutly  in  this  case,  the  payment  was 
expressly  put  upon  the  footing  of  an  act  of  grace  and  accom- 
panied by  a  disclaimer  of  liability.  But  as  to  the  true  princi- 
ples applicable  to  the  case,  that  to  the  local  tribunals  alone 
under  our  dual  system  must  the  Italians  look  for  prosecution 
of  oflfenders,  that  the  Executive  could  not  promote  or  interfere 
with  it,  and  that  the  protection  they  were  entitled  to  was  the 
same  that  natives  enjoy,  nothing  could  be  more  accurate  or 
more  forcible  than  Mr.  Blaine's  discussion  of  the  subject. 

The  result  was  that  Italy  recalled  her  Minister,  nobody  was 
punished,  an  indemnity  of  125,000  francs  was  paid  to 
Italy  and  received  with  great  satisfaction,  and  diplomatic  rela- 
tions were  then  resumed. 

An  instructive  parallel  has  been  drawn  between  the  New 
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Orleans  lynching  and  the  Cincinnati  riots  of  March  1884. 
In  the  former,  aliens,  in  the  latter,  citizens  were  mainly  the 
victims.  Both  wei-e  the  outcome  of  ineflBciency  and  debauchery 
in  the  administration  of  criminal  justice,  and  in  the  Cincinnati 
case  the  grand  jury  credited  the  outbreak  to  a  popular  uprising 
Cciused  by  a  failure  of  justice  in  terms  very  like  those  employed 
by  the  New  Orleans  grand  jury  seven  years  later. 

In  the  cases  of  the  Spanish  riots,  the  Chinese  massacre  and 
the  New  Orleans  lynching,  our  government,  while  expressly 
disavowing  any  liability  whatever,  voluntarily  paid  sums  of 
money  by  way  of  indemnity  to  the  sufferers,  and  as  aliens  have 
already  the  option,  which  citizens  have  hot,  to  institute  civil 
suits  in  the  Federal  Courts,  nothing  could  be  accomplished  by 
further  legislation  except  to  confer  upon  the  Federal  Courts 
criminal  jurisdiction  in  such  cases. 

It  is  pertinent  to  note  the  method  of  dealing  with  such 
cases  in  England. 

In  what  were  known  as  the  Catholic  riots  in  1780,  directed 
against  Roman  Catholic  foreigners,  their  property  and  persons 
were  subjected  to  most  atrocious  outrages,  but  no  case  is  reported 
of  claims  being  preferred  to  Great  Britain  for  remuneration  from 
the  sovereigns  of  these  foreigners ;  nor  were  any  such  claims 
made,  so  far  as  appears,  in  consequence  of  the  riots,  during  Lord 
Liverpool's  administration,  incited  for  the  purpose  of  driving 
off  foreign  citizens  and  destroying  their  machinery,  though  in 
this  case  the  assailants  were  punished  by  prosecution  in  the 
ordinary  courts  of  justice. 

In  1850,  General  Haynau,  an  Austrian  oflSoer,  who  was 
charged  with  great  cruelty  to  women  and  children  in  Hungary 
but  was  a  distinguished  representative  of  a  country  at  peace 
with  Great  Britain,  visited,  with  two  aids,  the  brewery  of 
Barclay  &  Perkins,  then  one  of  the  famous  objects  in  London, 
w^hich  strangers  were  accustomed  to  inspect. 

General  Haynau  was  charged  with  no  indecorum  on  this 
visit,  but  when  it  became  known  to  the  porters  and  workmen 
who  he  was,  he  was  subjected  to  what  Lord  Palmerston,  in  his 
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reply  to  Baron  Roller's  demand  for  inyeBtigaticHi,  charact^izeB 
MB  ontrageoos  viol^ce  and  insalt 

The  answer  to  die  demand  for  execatiye  intervention  was 
^  that  no  proceedings  can  be  taken  in  this  case  which  are  not 
in  accordance  with  the  ordinary  administration  of  law."  The 
intimation  was  that  in  a  civil  suit  General  Haynan  must  be 
plaintifi^  in  a  criminal  prosecation  he  most  appear  as  prosecutor, 
and  as  he  did  not  desire  to  take  such  responsibility,  no  redress 
at  all  was  given. 

This  was  an  extreme  case;  an  attack  without  color  of 
excuse,  upon  an  old  man,  defenseless  and  an  eminent  servant 
of  the  Austrian  Crown,  who,  if  any  person  not  a  foreign 
ambassador  could  properly  appeal  for  diplomatic  intervention, 
could  certainly  do  so.  The  outrage  was  in  such  a  shape  as  to 
make  it  an  offense  against  the  Austrian  Sovereign  under  whose 
orders  General  Haynau  had  acted  in  the  matters  which  had 
provoked  the  indignation  of  the  workmen  at  the  brewery.  In 
commenting  on  this  case,  in  a  note  upon  the  Tunstall  case. 
Secretary  Bayard  says :  "  Yet  even  in  this  extreme  ease  the 
British  government  laid  down,  and  laid  down  properly  the 
rule  that  for  injuries  inflicted  on  a  foreigner  on  English  soil, 
redress  must  be  sought,  not  from  the  Executive,  but  from  the 
courts.  And  this  rule  is  not  affected  by  the  circumstance 
that  it  does  not  appear  that  any  agent  of  the  civil  authorities, 
whether  in  the  exercise  at  the  time  of  civil  frmctions  or  not, 
were  participants  in  the  acts  of  outrage  complained  of,  for  those 
acts  could  not  have  been  deemed  in  any  case  to  have  fallen 
within  the  scope  of  their  agency. 

This  review  of  the  cases  shows : 

1.  That  outrages  equally  shocking  as  that  of  1891  at  New 
Orleans  have  occurred  in  the  past  without  suggesting  any  neces- 
sity for  interfering  with  the  powers  of  the  States  to  punish 
crime. 

2.  That  in  more  than  a  century  only  seven  cases  (six  in 
fiict,  the  Spanish  riots  in  New  Orleans  and  Key  West  being 
practically  one)  have  occured  to  which  by  any  possibility  this 
legislation  could  apply. 
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8.  That  two  of  these  were  in  territories  in  practical  control' 
of  the  Federal  government. 

4.  That  the  suggestion  of  this  legislation  has  not  come  in 
uny  case  from  a  foreign  power  with  whom  we  are  in  treaty  rela- 
tions, and  that  the  demands  pressed  upon  the  United  States 
Government  have  been  almost  uniformally  not  so  much  for 
punishment  of  the  assailants  as  for  pecuniary  indemnity,  which 
the  injured  parties  had  already  the  right  to  seek  in  the  United 
States  Courts. 

5.  That  our  government  has  uniformly  rested  upon  the 
common  law  principle  that  the  punishment  of  crime  must  be 

.  left  to  the  ordinary  and  orderly  administration  of  justice  by 
the  courts  under  the  Constitution  and  laws  and  through  the 
State  Courts  in  like  manner  as  in  similar  cases  affecting  our 
own  citizens. 

6.  That  upon  this  basis  all  complaints  arising  out  of  such 
cases  have  been  settled  through  the  ordinary  diplomatic 
channels  and  without  any  loss  of  self-respect  to  our  govern- 
ment. 

7.  That  the  method  of  dealing  with  such  cases  in  England, 
the  other  great  common  law  country,  is  precisely  analogous  to 
our  own. 

Let  us  now  examine  the  reasons  urged  in  favor  of  the  pro- 
posed legislation,  first  ascertaining  the  terms  of  tJie  treaty 
which  has  given  rise  to  the  present  discussion.  An  exami- 
nation of  the  treaties  and  conventions  of  the  United  States 
shows  that  no  one  of  them  is  stronger  in  its  terms  than  tliis 
one  with  Italy : 

"  The  citizens  of  each  of  the  high  contracting  parties  shall 
receive  in  the  States  and  Territories  of  the  other  the  most 
constant  protection  and  security  for  their  persons  and  property, 
and  shall  enjoy  in  this  respect  the  same  rights  and  privileges 
as  are  or  shall  be  granted  to  the  natives.'* 

The  argument  by  which  the  demand  for  the  proposed  legis- 
lation is  urged  is  that  Congress  has  the  power  to  confer  upon 
the  Federal    Courts  jurisdiction  to  enforce  rights  accruing 
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under  treaties  upon  the  same  principle  that  sucUjurisCTicrion 
may  be  conferred  to  enforce  or  conserve  any  right  arising 
under  the  Constitution  and  laws  of  the  United  Stateis.  It  is 
then  assumed  that  the  alien,  under  such  a  clause  as  is  above 
quoted,  possesses  a  treaty  right  to  have  punishment  meted  out 
to  a  criminsJil  who  has  committed  a  crime  affecting  his  person 
or  property,  therefore  Congress  has  power  to  secure  this  right 
and  should  do  so  by  vesting  in  the  Federal  Courts  jurisdiction 
of  such  offenses.  The  basis  of  the  argument  in  favor  of  this 
change  in  the  law,  is  that  the  Federal  Government  has  no  control 
whatever  of  prosecutions  in  the  State  Courts,  nor  can  it  set  in 
motion  machinery  by  which  alone  such  a  criminal  may  be 
brought  to  justice. 

Just  here,  it  may  not  be  amiss  to  observe  that  under  our 
system  of  law  the  punishment  of  the  criminal  has  come  to  be 
treated  not  as  a  satisfaction  to  the  injured,  but  as  an  institution 
for  the  protection  of  society  by  the  prevention  of  like  crimes 
by  others-  It  is  the  violation  of  the  peace  and  dignity  of  the 
State  which  is  to  be  atoned  for,  not  the  vengeance  of  the 
injured  parties  to  be  appeased.  The  latter  was  the  idea  under- 
lying the  primitive  customs  and  laws  of  barbarism,  the  former 
that  which  came  with  the  dawn  and  has  expanded  under  the 
noonday  sun  of  civilization.  Hence  it  is  doubtful  whether 
there  exists  any  right  to  have  an  assailant  punished  for  the 
benefit  of  the  injured  party,  whether  citizen  or  alien ;  certainly 
there  is  no  such  treaty  right. 

Tliis  view  of  punishment  accords  with  the  conclusions  of  the 
most  philosophic  writers  on  the  subject.  Bentham  says  that 
"  general  prevention  ought  to  be  the  chief  end  of  punishment, 
as  it  is  its  real  justification,"  and  that  it  "is  elevated  to  the 
first  rank  of  benefits  when  it  is  regarded  not  as  an  act  of  wrath 
or  vengeance  against  a  guilty  or  unfortunate  individual  who 
has  given  way  to  mischievous  inclinations,  but  as  an  indispen- 
sable sacrifice  to  the  common  safety.'* 

The  reparation  involved  in  certain  pecuniary  punishijaents  he 
treats  as  not  belonging  to  the  subject  of  punishments,  except  so 
far  as  it  inflicts  suflfering  on  the  delinquent. 
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Ana  i^eccaria  states  the  end  ot  puuisliinent  to  be  ^'  no  otner 
than  to  prevent  the  criminal  from  doing  further  injury  to 
society,  and  to  prevent  others  from  committing  the  like  oflfense." 

The  proposed  legislation  seems  to  be  based  upon  a  false 
premise.  It  presupposes  that  the  administration  of  criminal 
justice  against  an  assailant  is  for  the  benefit  of  the  alien  who 
is  assailed.  It  could  only  be  so  at  best  as  an  inference  from 
the  right  to  protection,  but  punishment  is  only  a  means  to  the 
protection  of  society  at  large,  and  not  of  an  individual  or  a  class. 

The  only  right,  therefore,  which  an  alien  has,  in  this  regard 
is  to  share  in  the  protection  afforded  under  our  laws  to  all  per- 
sons domiciled  in  the  United  States. 

The  claim  that  any  person  possesses  a  right  as  an  individual 
to  have  a  criminal  punished  is,  therefore,  one  false  premise  upon 
which  the  argument  is  based,  but  if  the  view  just  stated  be  not 
accepted  there  is  still  another  false  assumption  in.  the  statement 
that  such  right,  if  there  be  any,  is  secured  to  aliens  by  treaty. 
There  is  no  treaty  provision  under  which  an  alien  can  have 
any  other  or  larger  rights  than  the  citizen.  What  the  treaty 
secures  to  him  is  in  effect  the  equal  protection  of  the  laws,  in 
all  respects,  as  it  is  secured  to  natives.  In  other  words,  with 
relation  to  injuries,  the  treaty  right  simply  excludes  any 
detriment  to  the  alien  not  permissible  under  our  laws  as  against 
the  citizen.  By  no  construction  can  it  be  held  to  secure  to  the 
alien  larger  or  other  rights  than  those  of  the  citizen. 

Can  any  reason  be  assigned  why  our  system  of  administering 
justice  in  criminal  cases  which  for  more  than  one  hundred 
years  has  worked  satisfactorily,  with  respect  to  all  persons 
domiciled  in  the  United  States,  is  to  be  changed  for  the  fancied 
benefit  of  a  few  aliens  who  come  here  under  a  treaty  contract 
to  submit  themselves  to  the  same  conditions  under  which  our  own 
people  are  living  ?  Or  is  the  police  power  of  the  State,  held  so 
sacred  that  the  Supreme  Court  will  not  permit  Congress  ieven 
under  the  solemn  forms  of  law  to  interfere  with  it  in  the 
slightest  degree,  to  be  dismembered  through  the  direct  medium 
of  a  treaty  and  divided  between  two  jurisdictions  ?     A  treaty 
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18  not  unilateral.  The  citizens  of  the  United  States  have 
rights  under  tiiis  particular  treaty  as  well  as  the  subjects  of  the 
Italian  king,  and  may  it  not  fairly  be  said  that  while  it  is  the 
treaty  right  of  the  Italian  subject  to  have  the  same  protection 
of  the  law  that  is  accorded  to  the  American  citizen,  it  is 
equally  a  treaty  right  of  our  citizens  that  the  alien  shall  not 
be  preferred  to  them  and  be  accorded  rights  which  the  citizen 
does  not  possess  and  which  have  not  been  secured  by  the 
treaty. 

The  truth  is  that  much  has  been  said,  in  the  pending  dis- 
cussion, about  treaty  rights  which  is  misleading.  It  seems  to 
be  assumed  throughout  that  the  provisions  of  treaties  for 
reciprocal  protection  to  persons  and  property  create  some  new 
rights  in  addition  to  those  already  possessed  by  foreigners 
residing  in  the  United  States.  This  might  be  true  in  countries 
not  governed  by  the  common  law,  but  there  is  little  doubt  that 
in  Great  Britain  and  the  United  States  evQry  foreigner  is 
entitled,  without  any  treaty,  to  the  same  measure  of  personal 
liberty,  personal  security  and  protection  to  property  as  govern- 
ments of  those  countries  secure  to  their  own  subjects  and 
citizens.  Indeed,  Mr.  James  Bryce  in  a  recent  article  on  the 
New  Orleans  case,  in  the  New  Review^  states  this  as  the  rule 
and  practice  of  all  civilized  states ;  but  to  go  so  far  is  unneces- 
sary here.  This  right  rests  upon  general  international  comity, 
or,  as  Mr.  Bryce  ventures  to  term  it,  "  international  common 
law."  The  clause  of  the  treaty  with  Italy  herewith  quoted, 
and  others  like  it,  are,  we  submit,  only  declaratory  of  this  pre- 
existing right.  If  this  be  so,  why  should  there  be  special 
legislation  to  secure  these  rights  to  subjects  or  citizens  of 
nations  with  whom  we  are  in  treaty  relations,  leaving  to  the 
ordinary  course  of  law  other  foreigners  to  whom  we  are  equally 
bound  on  general  principles  ? 

This  false  assumption  that  such  legislation  is  necessary  to 
protect  treaty  rights  of  aliens  is  the  essential  basis  of  all  tl:e 
arguments  which  have  been  made  in  its  favor.  It  is  asserted 
that  we  have  provided  no  system  to  cover  such  cases. 
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The  answer  is  that  we  have  provided  a  system,  under  our 
Constitution,  entirely  adequate  to  the  protection  of  our  citizens  and 
that  we  have  stipulated  that  certain  foreigners  who  choose  to 
make  their  domicile  here  shall  have  the  equal  benefit  of  that 
system.  Is  there  any  reason  why  we  should  volunteer  to  do 
more? 

Every  provision  of  a  treaty  made  in  accordance  with  the 
Federal  Constitution  is  binding  alike  upon  the  Federal  and 
State  Courts,  and,  so  far  as  the  State  Legislatures  are  concerned, 
aliens  are  protected  against  any  unfavorable  discrimination  by 
the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States.  Indeed,  the  advocates  of  this  legislation  themselves 
concede  that  the  State  Legislatures  are  to  be  trusted,  since  in  the 
only  scheme  proposed,  and  probably  the  only  practicable  one, 
the  criminal  law  of  the  States  is  adopted  as  a  whole.  What 
reason  is  there,  then,  to  distrust  the  courts  and  juries  of  the 
States,  or  why  should  they  be  considered  less  reliable  than  the 
Federal  Courts  and  juries? 

It  is  urged  that  foreigners  are  here  under  the  protection  of 
the  United  States  and  that  the  Supreme  Court  has  decided 
that  anybody  so  situated  has  a  right  to  look  to  the  laws  of 
the  United  States  for  protection.  Here  again  the  basis  of  the 
argument  is  false.  The  foreigner  is  here  under  the  same  pro- 
tection precisely  as  the  citizen,  and  that  is,  under  the  Constitu- 
tion, to  be  found  only  in  the  police  power  of  the  States.  Under 
foreign  governments  it  is  otherwise.  The  bill  pending  in  the  Sen- 
ate already  quoted,  is  very  general  in  its  terms  and  simply  adopts 
the  criminal  law  of  each  State  giving  to  the  Federal  Courts 
jurisdiction  for  the  prosecution  of  any  act  which  constitutes  a 
crime  under  the  law  of  the  State  when  committed  in  violation 
of  the  rights  secured  to  a  citizen  or  subject  of  a  foreign  country 
with  whose  government  we  are  in  treaty  relations.  This  is 
stated  more  broadly  than  the  language  of  the  Act  would  seem 
to  warrant  but,  not  more  so  than  the  claims  of  the  advocates  of 
the  bill  as  to  its  scope  and  purpose.  It  is  hardly  to  be  expected 
that,  if  this  course  of  legislation  be  embarked  upon,  Congress 
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would  undertake  the  enactment  of  a  new  and  uniform  system 
of  criminal  law  and  procedure.  We,  may,  therefore  assume 
that  any  bill  likely  to  be  passed  would  be  a  general  one  of  the 
character  of  that  now  pending. 

It  is  deemed  proper,  therefore,  at  the  risk  of  possible  repeti- 
tion, to  summarize  here  the  arguments  made  in  favor  of  the  bill. 

The  advocates  of  the  bill  base  their  argument  upon  three 
main  grounds — its  legality,  its  necessity,  and  its  practicability. 
They  rest  the  constitutionality  of  the  bill  upon  the  "  necessary 
and  proper "  clause,  and  the  clause  which  says  that,  "  the 
judicial  power  shall  extend  to  all  cases,  in  law  and  equity, 
arising  under  this  Constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  whi<jh  shall  be  made,  under  their 
authority."  They  also  claim  that  there  can  be  no  doubt  that 
Congress  has  power  to  adopt  the  statutes  of  the  States,  criminal 
or  civil,  and  make  them  the  rule  of  action  in  the  Federal 
Courts,  for  the  State  laws  in  regard  to  evidence  and  procedure 
have  already  been  adopted  and  applied  in  the  Federal  Courts. 
They  meet  the  difficulty  which  thus  arises  from  the  adoption 
of  forty-four  diflferent  codes  by  the  argument  that  the  Constitu- 
tion contains  no  provision  which  requires  that  law^s  punishing 
offenses  should  be  the  same  in  all  the  States. 

The  necessity  of  the  bill  is  claimed  on  the  ground  that  our 
laws  should  conform  to  our  treaty  obligations,  "  so  that  when 
questioned  as  to  what  we  are  4<>iJ^g  ^  protect  the  treaty  rights 
of  foreign  people,  we  can  always  answer :  '  The  laws  of  Con- 
gress confer  jurisdiction  upon  the  Federal  Courts ;  your  contract 
is  with  the  Federal  Courts,  your  treaty  is  with  the  Federal 
authority ;  your  treaties  are  with  the  government  of  the  United 
States,  and  we  are,  therefore,  made  a  party.'  *'  Thus  the  United 
States,  as  the  treaty-making  power,  would  be  able  to  enforce 
treaty  obligations,  and  would  not  be  forced,  as  in  the  past, 
when  the  supreme  power  has  depended  entirely  upon  State 
action,  "  to  stand  in  contempt  in  the  presence  of  the  nations  of 
the  earth." 
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Finally,  they  believe  that  the  measure  proposed  is  not  only 
practicable,  but  is  less  objectionable  than  any  other  that  could 
have  been  devised,  because  it  does  not  interfere  with  or  change 
the  laws  of  the  several  States  in  regard  to  what  constitutes  a 
crime,  and  does  not  provide  a  different  penalty  for  an  act 
against  the  rights  of  an  alien  and  an  act  which  is  a  crime 
against  a  citizen  of  the  State ;  while,  if  the  Federal  Courts 
should  not  adopt  the  laws  of  the  State,  there  would  be  two 
laws  making  a  different  offense  of  the  same  act  in  a  given 
State. 

It  requires  very  little  thought  to  see  clearly  that  the  passage 
of  this  bill  would  result  in  the  most  distressing  uncertainty  in 
the  administration  of  the  criminal  law.  Let  it  be  observed 
that  the  avowed  purpose  is  to  provide  a  remedy  for  injuries  to 
foreigners  domiciled  here  by  reason  of  popular  outbreaks  and 
mob  violence  such  as  that  in  New  Orleans.  But  the  operation 
of  this  bill  is  not  confined  to  such  cases.  It  includes  every 
offense  against  an  alien,  which  under  the  law  of  the  State 
would  be  a  crime.  The  vagueness  of  this  term  of  itself  ought 
to  be  fiital  to  the  bill.  The  committee  struck  out  the  words 
^'  or  misdemeanor  *'  which  were  in  the  bill  as  it  was  at  first 
drafted,  with  the  evident  intention  that  it  should  not  operate  in 
case  of  misdemeanors.  But  by  many  writers  misdemeanors 
are  treated  as  a  minor  division  of  crimes,  and  such  would 
probably  be  the  most  commonly  accepted  opinion.  Here  at 
the  outset  is  a  question  as  to  the  scope  of  the  Act  which  would 
undoubtedly  lead  to  endless  disputes,  and  might  in  some  Courts  . 
be  so  ruled  as  to  subject  a  citizen  of  Texas,  for  example,  to  be 
taken  hundreds  of  miles  from  his  home  to  answer  to  a  charge 
of  assault  and  battery.  It  is  true,  it  might  be  argued  from 
the  history  of  the  Act  that  the  striking  out  of  the  words  "or 
misdemeanor''  raised  the  inference  that  misdemeanors  were  to 
be  excluded,  but  the  alterations  were  made  in  the  secrecy  of  a 
committee,  and  any  clever  lawyer  could  argue  with  entire 
plausibility  that  the  alteration  was  made  because  the  words 
stricken  out  were  considered  surplusage  and  that  misdemeanors 
were  included  in  the  term  '*  crimes." 
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Again,  the  far-reaching  character  of  this  bill  can  hardly  be 
appreciated  or  anticipated.  It  was  stated  in  the  Senate  that 
there  are  fifty  thousand  aliens  in  Chicago  alone  and  that  possi- 
bly one-third,  but  certainly  one-fifth,  of  the  population  of  Wis- 
consin is  alien ;  the  same  conditions  to  a  greater  or  less  degree 
obtain  in  many  of  the  Northwestern  States.  Think,  then,  of 
the  endless  confusion  which  would  result  from  the  division  of 
the  criminal  administration  of  those  States  .between  two  jurisdic- 
tions in  such  a  manner  that  possibly  a  man  may  be  subject  to 
two  prosecutions  for  the  same  offense,  and  this  inconvenience 
is  to  be  incurred  to  provide  a  remedy  for  sporadic  cases  which 
after  all  no  law  in  any  country  has  ever  been  able  either  to 
prevent  or  to  remedy,  and  of  which  we  have  had  exactly  one- 
half  dozen  in  our  history  as  a  nation. 

This  suggests  another  uncertainty  as  to  whether  under  this 
bill  a  man  can  be  tried  twice  for  the  same  offense.  The  bill 
adopts  the  criminal  law  of  a  State,  but  it  also  makes  any  act 
which  is  a  crime  against  the  State  a  like  crime  against  the 
United  States.  If,  then,  one,  accused,  is  tried  in  the  State 
Court,  and  that  tribunal  holds  that  the  act  complained  of  was 
not  a  crime  under  the  law  of  the  State,  would  his  acquittal  be 
effectual  to  secure  his  discharge  upon  a  trial  for  the  same 
offense  in  the  United  States  Court?  Upon  this  precise- ques- 
tion, as  to  the  effect  of  the  bill,  able  lawyers  differed  in  the 
Senate,  and  it  may  be  fairly  presumed  that  able  Judges  would 
differ  upon  the  bench. 

Another  diflSculty  which  has  been  suggested  would  arise  in 
cases  of  indictment  for  assault  with  felonious  intent.  In  most 
pf  the  States  the  jury  may  convict  of  the  assault  and  acquit  of 
the  intent.  Suppose  this  were  done  in  a  Federal  Court  which 
took  the  view  that  misdemeanors  were  not  included  in  the 
jurisdiction  given  to  it  by  this  Act,  and  the  result  would  be  a 
mis-trial  in  the  case  of  a  man  who  had  been  dragged  hundreds 
of  miles  from  his  home  and  put  to  enormous  expense,  with  the 
final  result  of  the  ascertainment  of  want  of  jurisdiction  in  the 
Court. 
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la  many  of  the  States,  by  law,  a  jury  in  criminal  cases  is 
empowered  to  decide  both  the  law  and  the  fects;  in  the 
United  States  Courts  this  is  not  so. 

^Finally,  we  should  have  the  anomaly  of  a  law  attaching 
different  degrees  and  conditions  of  punishment  to  the  same 
crime  in  different  courts  of  the  same  jurisdiction,  so  that  a 
man  may  be  hung  in  one  State  or  imprisoned  for  life  in  another 
for  murder,  or  he  may  be  whipped  in  one  State  and  imprisoned 
in  another  for  the  same  crime  of  a  lower  grade. 

It  would  seem  that  these  practical  difficulties  in  the  adminis- 
tration of  such  a  law,  lying  as  they  do  on  the  very  surface,  are 
sufficient  to  warrant  the  demand  for  a  very  grave  necessity  to 
be  supplied,  and  an  otherwise  irremediable  wrong  to  be  righted 
before  committing  ourselves  to  a  policy  fraught  with  so  much 
uncertainty  and  inconvenience,  to  say  nothing  of  possible  injus- 
tice to  our  own  citizens. 

Under  the  terms  of  this  bill,  the  participation  in  a  broil 
between  foreigners,  none  of  whom  were  citizens  of  the  United 
States,  would  subject  the  assailants  to  trial  in  the  United 
States  Courts.  It  would  hardly  seem  that  such  a  case  should 
be  made  an  exception  to  the  usual  and  orderly  methods  of 
administering  criminal  justice. 

The  avowed  purpose  of  this  bill  is  to  remedy  evils  such  as 
the  New  Orleans  lynchings.  The  truth  is  that  such  outbreaks 
of  mob  violence  are  entirely  sporadic  and  occur  at  times  in  all 
countries.  They  are  well  characterized  by  Mr.  Webster  in  his 
note  of  November  12,- 1851,  on  the  New  Orleans  excesses.  No 
law  can  either  prevent  them  or  afford  a  remedy  for  their  unfor- 
tunate results.  They  are  avowedly  in  defiance  of  the  law. 
They  have  occurred  in  most  of  our  large  cities,  and  doubtless 
in  all  of  them  foreigners  have  been  either  killed  or  injured. 
Suppose  a  body  of  assailants  in  such  a  case  guilty  of  a  riot  and 
indictable  for  their  assault  against  citizens  in  one  court  and 
against  aliens  in  two. 

It  seems  hardly  fitting  to  make  such  outbreaks  the  basis  of 
^ej^islation  of  a  general  character  and  of  a  character  so  far- 
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reacliing.  It  would  seem  to  be  better  to  leave  them  to  be  dealt 
with  according  to  the  circumstances  of  each  case,  as  they  have 
been  in  the  past  without  diflSculty. 

Indeed,  in  the  Wyoming  case  and  the  Tunstall  case  the  offences 
were  committeed  in  Territories  of  the  United  States,  which, 
though  having  a  modified  form  of  local  government,  were  under 
the  control  of  the  Federal  Government — as  to  the  constitution  of 
their  courts  entirely  so.  And  yet  in  neither  case  did  this 
Federal  control  operate  as  a  remedy,  and  in  the  former  case 
Secretary  Bayard  characterized  the  proceedings  taken  as 
"  a  wretched  travesty  of  the  forms  of  justice  by  a  certain 
local  oflScer,  acting  as  a  coroner  and  pretending  to  give  a  legal 
account  of  the  manner  in  which  the  victims  met  their  death." 

What  has  been  said  would  seem  to  answer  to  the  inquiry  of 
the  resolution,  that  such  legislation  is  not  necessary  or  desirable, 
and  that,  if  practicable  at  all,  its  operation  would  be  cumbrous, 
uncertain  and  inconvenient.  There  remains  the  most  serious 
question  of  all — ^is  it  constitutional  ?  In  every  argument  in 
its  favor  stress  has  been  laid  upon  the  assertion  that  there  is 
nothing  in  the  Constitution  which  forbids  it.  It  is  submitted 
that  the  real  question  is — what  is  there  in  that  instrument 
which  permits  it  ? 

The  administration  of  their  present  criminal  jurisdiction  by 
the  Federal  Courts  is  universally  admitted  by  judges  and 
lawyers  to  be  exceedingly  unsatisfactory  in  many  districts,  not 
at  all  by  the  fault  of  the  courts,  but  by  reason  of  the  condition 
of  the  law.  This  is  verified  by  a  report  of  a  comniittee  of  this 
Association  distributed  to  the  members  very  recently,  quoting 
the  remarks  of  Judge  Dillon  on  the  same  subject  at  the  Eleventh 
Annual  Meeting.  It  would  be  well  to  remedy  some  of  these  evils 
before  making  a  wholesale  addition  to  the  criminal  jurisdiction. 

An  unnecessary  increase  of  Federal  jurisdiction  is  always 
inexpedient.  The  expansion  ,of  the  commercial  and  general 
welfare  clauses  have  so  alarmed  judges  and  lawyers  that  the 
tide  which  ran  so  long  in  the  direction  of  increased  jurisdiction 
has  turned  towards  its  limitation  in  every  possible  direction. 
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Surely  no  grave  necessity  has  suddenly  arisen  for  flooding  the 
Federal  Courts  with  criminal  business  for  the  benefit  of 
foreigners  and  to  the  inconyenience  and  detriment  of  our  own 
citizens. 

It  has  been  remarked  that  the  State  Courts  equally  with  the 
Federal  Courts  are  bound  by  treaties  made  in  pursuance  of  the 
Constitution.  It  is  also  true  that  a  writ  of  error  will  lie  to  the 
Supreme  Court  where  any  title,  right,  privilege  or  immunity  is 
claimed  under  a  treaty  and  the  decision  is  against  such  claim. 
So  that  there  is  under  existing  laws  perfect  security  for  the 
correction  by  the  Supreme  Court  of  any  unlawful  deprivatioa 
in  a  State  Court  of  any  right  secured  by  treaty. 

Again,  it  was  evidently  within  the  contemplation  of  the 
framers  of  the  Constitution  that  such  rights  should  be 
adjudicated  by  the  State  Courts.  The  language  is  clear  and 
unequivocal : 

^'  This  Constitution,  and  the  laws  of  the  United  States  whicb 
shall  be  made  in  pursuance  of  them,  and  all  treaties  made,  or 
which  shall  be  made,  under  the  authority  of  the  United  States 
shall  be  the  supreme  law  of  the  land ;  and  the  Judges  in  every 
State  shall  be  bound  thereby,  anything  in  the  Constitution  or 
Laws  of  any  State  to  the  contrary  notwithstanding." 

As  the  founders  of  the  Government  thus  trusted  the  State 
judges,  and  the  eminent  men  who  have  conducted  our  foreign 
affairs  have  seen  no  reason  to  distrust  them,  has  anything 
transpired  within  a  recent  period  or  even  within  the  century 
to  demand  what  would  be  literally  a  vote  of  want  of  confidence 
in  the  State  tribunals? 

A  paragraph  in  the  Annual  Address  delivered  before  the 
Association  last  year  is  well  worthy  to  be  recalled  in  this  con- 
nection. After  alluding  to  the  fact  that  the  Federal  Courts 
have  become  remarkable  for  delay  by  reason  of  the  jurisdictions 
unnecessarily  conferred  upon  them,  Mr.  Russell  says : 

"  Questions  of  jurisdiction  are  questions  of  power  between 
the  States  and  the  general  government.     We  must  constantly 
keep   in   mind  the   memorable  judicial   declaration  of  Chief 
27 
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Justice  Chase,  that  the  maintenance  of  the  State  governments 
(which  include  the  State  judiciary)  are  as  much  within  the 
design  and  care  of  the  Constitution  as  the  maintenance  of 
the  National  government.  The  jurisdiction  of  the  State 
judiciary  covers  all  controversies  which  may  be  the  subject  of 
judicial  cognizance,  except  such  as  are  placed  within  the 
exclusive  jurisdiction  of  the  United  States.  And  the  pre- 
sumption is  that  the  jurisdiction  of  the  State  judiciary  covers 
every  controversy,  until  the  contrary  is  shown." 

As  to  crimes,  we  may  go  further  and  say  that' the  presumption 
is  that  Congress  has  no  power  to  confer  jurisdiction  upon  the 
Federal  Courts,  until  the  contrary  is  shown  either  by  specific 
grant  of  power  or  necessary  implication. 

Nothing  is  better  settled  as  a  matter  of  law  than  that  the 
police  power  is  reserved  to  the  States  and  that  the  jurisdiction 
of  the  Federal  Courts,  both  active  and  dormant,  over  crimes 
committed  within  the  borders  of  a  State  is  confined  to  cases  in 
which  such  jurisdiction  is  essential  to  the  conservation  of  the 
powers  confided  to  the  Federal  government. 

It  is  unnecessary  to  cite  cases  to  lawyers  to  show  the 
exceeding  sensitiveness  of  the  Supreme  Court  upon  the  subject 
of  any  interference  by  Congress  with  the  police  power,  for  the 
exercise  of  which  it  was  said  in  Cruikshank's  case,  '^  The  peo- 
ple must  look  to  the  States."  "  The  power  for  that  purpose  " 
says  the  Court,  "  was  originally  placed  there,  and  it  has  never 
been  surrendered  to  the  United  States.**  If,  then,  an  Act  of 
Congress  which  undertakes  to  interfere  with  the  reserved 
power  is,  when  subjected  to  the  scrutiny  of  that  great  tribunal, 
wiped  out  as  with  a  sponge,  what  is  to  be  said  of  a  treaty  if 
one  be  made  which  is  open  to  the  same  objection  ? 

The  treaty-making  power  was  a  great  concession.  It  gives 
to  the  Executive  branch  of  the  government  (for  the  Senate  in 
that  matter  acts  as  a  part  of  the  Executive  power)  the  aathorify 
to  enter  into  a  treaty  which  shall  have  the  force  of  law.  But 
such  treaties  only  are  a  part  of  ^*  the  supreme  law  of  the  land  '* 
as  are  made  under   ^^the  authoritj  of  the  United  States." 
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What  limits  that  authority  ?  The  Constitutton.  If,  therefore, 
a  treaty  be  executed  in  due  form  but  its  enforcement  requires 
a  violation  of  the  Constitution  as  expounded  by  the  Supreme 
Court,  the  keynote  of  which  is  our  dual  system  of  government, 
can  it  be  doubted  that  such  a  treaty,  to  that  extent,  would  be 
declared  null  and  void  ?  Applying  this  principle,  if,  as  the 
advocates  of  this  legislation  claim,  the  treaty  provisions  under 
consideration  require  us  to  interfere  with  the  exercise  of  the 
police  power  by  the  States,  then  the  treaty  pro  tarUo,  must  fail. 
But  the  treaty  itself  makes  no  such  demand  and,  as  already 
•hown,  it  requires  no  such  legislation  to  enforce  and  secure  all 
rights  created  and  existing  under  a  reasonable  construction  of 
its  terms. 

Another  objection,  which,  if  not  constitutional,  in  at  least 
fundamental,  is  that  this  legislation  violates  the  ancient  prin- 
ciple of  Anglo-Saxon  liberty  which  may  be  termed  the 
localization  of  crime  with  respect  to  trial  and  punishment. 
From  the  earliest  times,  trial  by  the  vicinage  was  the  English- 
man's birthright.  It  was  not  surrendered  when  the  prosecution 
was  transferred  from  the  lords  paramount  to  the  Crown.  The 
accused  was  not  brought  to  the  judges  in  London,  but  the 
judges  went  down  to  try  him  at  his  home  and  he  was  entitled 
to  a  jury  of  his  neighbors. 

Our  ancestors  brought  the  same  principle  over  the  sea.  It 
was  imbedded  in  the  Constitutions  of  the  Federal  Union  and  of 
every  State.  One  of  the  complaints  in  the  Declaration  of 
Independence  was  the  deprivation  in  many  cases  of  the 
benefits  of  trial  by  jury,  and  another,  transportation  beyond 
the  seas  to  be  tried  for  pretended  offences. 

The  system  of  interstate  extradition  was  a  development  of 
the  same  great  principle,  which  was  again  expanded  in  the 
treaties  between  nations  for  surrendering  fugitives  from 
justice  and  sending  them  back  for  trial  to  the  place  of  the 
crime.  It  does  not  affect  the  principle  that  this  may  not  be 
the  home  of  the  accused,  since  the  theorv  of  the  criminal  law 
runs  with  the  language  of  the^  indictment  describing  him  as 
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of  the  county  where  the  offense  was  committed.  ^  This  great 
bulwark  of  liberty  would  be  broken  down  by  the  legislation 
now  suggested.  And  by  a  transfer  to  the  Federal  Court  we 
should  have,  not  technically,  but  practically,  a  change  of 
venue  not  upon  the  application  of  the  abcused,  but,  as  has 
been  done  only  in  very  rare  instances  in  Anglo-Saxon  history, 
upon  the  initiation  of  the  government. 

In  conclusion,  the  argument  for  this  radical  change  must 
finally  rest  upon  the  theory  that  the  State  courts  cannot  be 
trusted  and  that  in  some  mysterious  way  the  government  can 
influence  prosecutions  in  Federal  courts  and  not  in  State 
courts.  It  has  been  shown  that  in  this  country  the  Executive 
can  do  nothing  but  await  the  orderly  process  of  the  judicial 
tribunals  of  whatever  jurisdiction.  The  grand  juries  and  trial 
juries  in  both  courts  are  made  up  of  the  same  material  and 
would  be  alike  affected  by  any  popular  feeling  respecting  such 
outbreaks  as  that  which  has  suggested  this  agitation. 

And  as  to  the  alien  himself,  the  proposed  beneficiary,  is  it  not 
possible  that  this  change  might  be  even  for  him  a  delusion  and 
a  snare.  Both  alien  and  citizen  in  a  country  like  ours  must 
depend  for  security  in  the  enjoyment  of  those  rights  which 
cluster  about  the  person  and  the  home,  upon  the  local  admin- 
istration of  justice.  The  history  of  our  law,  if  it  shows  any- 
thing, teaches  us  that  the  tendency  of  dividing  jurisdiction  is 
to  draw  into  the  Federal  courts  cases  cognizable  in  both  and  to 
discontinue  prosecutions  in  the  State  courts  for  offenses  which  they 
formerly  dealt  with  almost  exclusively.  An  example  of  this  is  the 
offense  of  counterfeiting, which  might  be  considered  as  punish- 
able only  in  Federal  courts  so  entirely  is  it  ignored  by  the 
State  courts  which  formerly  dealt  with  it  effectively.  So  may 
it  be  if  this  legislation  should  be  enacted.  Gases  falling  within 
its  purview  will  be  neglected  by  the  State  courts,  and  it  may 
very  well  be  that  while  the  citizen  has  a  heavy  burden  added, 
whether  he  be  guilty  or  innocent,  the  alien  may  lose  the  active 
and  vigilant  protection  which  he  now  enjoys  and  may  fare 
much  worse  if  he  is  left  to  depend  upon  the  assumption,  by 
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already  overburdened  tribunals,  of  a  jurisdiction  foreign  to 
their  past  history. 

We  conclude,  therefore,  that  the  proposed  legislation  is  not 
necessary  or  desirable  and  believe  that,  to  say  the  least,  there 
are  grave  doubts  of  its  constitutionality  and  that  in  operation 
it  would  prove  uncertain  and  impracticable.  We  therefore 
recommend  the  passage  of  the  following  resolution : 

Resolved,  That,  in  the  opinion  of  this  Association,  it  is 
unnecessary  and  inexpedient  that  there  should  be  any  legislation 
by  Congress  to  give  to  the  Federal  courts  jurisdiction  of 
crimes  against  the  persons  and  property  of  aliens  in  any  case 
in  which  such  jurisdiction  does  not  exist  as  to  similar  cases  in 
which  a  citizen  is  the  injured  party* 

GEO.  H.  BATES, 
J.  M.  WOOLWORTH, 
RICHARD  M.  VENABLE, 
EVERETT  P.  WHEELER, 
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RKPORT 

OF 

THE  COMMITTEE  ON  AWARD  OF  MEDAL, 

To  the  American  Bar  Association : 

The  Committee  on  Award  of  Medal  respectfully  report  that 
the  medals  awarded  by  the  Association  in  1891  to  the  Earl  of 
Selbprne  and  David  Dudley  Field  have  been  struck  at  the 
United  States  Mint  at  Philadelphia,  from  designs  prepared 
under  the  direction  of  the  Executive  Committee.  The  length 
of  time  required  for  the  execution  of  the  work  proved  longer 
than  was  anticipated,  so  that  the  formal  presentation  of  the 
medals  has  not  yet  been  made. 

Your  committee  does  not  recommend  the  award  of  a  medal 

for  the  present  year. 

JOHN  F.  DILLON, 

Chairman* 
Saratoga,  August  24,  1892. 


RKPORT 

OF  THE 

COMMITTEE  ON  LAW  AND  COURTS  FOR  THE  INDIANS. 

Submitted  to  the   Annual   Meeting   of  the  American  Bar 
Association,  Saratoga,  New  York,  August  25th,  1892. 

To  the  American  Bar  Association : 

At  the  Annual  Meeting  in  August,  1891,  the  following 
resolutions  were  adopted  and  referred  to  the  undersigned, 
appointed  a  special  committee  thereunder  ; 

"  Resolved^  That  it  is  the  sense  of  this  Association  that  the 
government  of  the  United  States  should  provide,  at  the  earliest 
possible  moment,  for  courts  and  a  system  of  law  in  and  for 
the  Indian  reservations. 

"  Resolved^  That  the  President  of  this  ^Association  appoint 
a  committee  of  three  members  who  are  hereby  authorized  and 
instructed  on  its  behalf  to  take  such  steps  as  they  may  deem 
appropriate  to  bring  to  the  attention  of  the  President  and 
Congress  of  the  United  States  the  expediency  of  legislation 
such  as  is  contemplated  by  the  foregoing  resolution." 

In  pursuance  of  these  instructions,  the  undersigned  having 
been  appointed  as  the  committee  named  in  the  second  resolu- 
tion, met  by  appointment  on  the  17th  October,  1891,  in  the 
city  of  Washington,  called  upon  the  President  of  the  United 
States  and  placed  in  his  hands  a  copy  of  the  foregoing  resolu- 
tions, together  with  a  brief  statement  of  some  consideration  in 
support  of  them,  a  copy  of  which  is  annexed  to  this  report. 

The  President  expressed  his  interest  in  the  general  subject, 
and  the  communication  of  your  Committee  was  by  him  referred 
to  the  Secretary  of  the  Interior,  with  whom  and  with  the  Com- 
missioner of  Indian  Affairs  they  had  more  extended  opportu- 
nities for  conference.  Each  of  these  ofiicers  referred  to  the 
subject  and  to  the  action  taken  by  this  Association  in  his 
Annual  Report  subsequently  made. 

(423) 
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Upon  the  assembling  of  Congress  in  December  last,  your 
Committee  conferred  with  the  Secretary  of  the  Asssociation  in 
reference  to  the  most  effective  means  of  calling  the  attention 
of  Congress  to  the  subject,  and  to  the  resolutions  adopted  by 
the  Association.  It  was  concluded  that  this  would  be  best 
done  by  way  of  a  memorial  from  your  Committee,  similar  in 
character  to  that  heretofore  mentioned  as  having  been  presented 
to  the  President,  and  by  petitions  to  be  signed  by  members  of 
the  Association  and  others  throughout  the  country  and  to  be 
presented  to  Congress.  This  work  the  Secretary  kindly  under- 
took and  fulfilled  with  his  characteristic  diligence  and  zeal, 
causing  a  memorial  of  your  Committee  to  be  presented  and 
referred  to  the  Judiciary  Committee  in  each  House  of  Congress, 
and  procuring  the  wide  circulation  and  signing  of  a  form  of 
petition  which  is  added  below,  and  the  presenting  of  these 
petitions  to  Congress.  For  the  details  of  this  work  the  Com- 
mittee refer  to  the  report  of  the  Secretary.  The  form  of  peti- 
tion was  as  follows : 

To  THE  Senate  and  House  of  Representatives  of  the 
United  States  : 

The  undersigned  respectfully  ask  the  attention  of  Congress 
to  the  fact  that  the  Indians  (other  than  the  civilized  tribes) 
living  upon  reservations  are  left,  through  the  decay  of  their 
own  systems  of  government,  brought  about  by  our  means,  and 
through  our  failure  to  substitute  any  other  system  therefor, 
without  the  protection  and  the  civilizing  and  restraining 
influence  of  law. 

In  view  of  this  fact,  the  American  Bar  Association,  at  its 
Annual  Meeting  in  August  last,  unanimously  resolved,  "That 
it  is  the  sense  of  this  Association  that  the  government  of  the 
United  States  should  provide,  at  the  earliest  possible  moment, 
for  courts  and  a  system  of  law  in  and  for  the  Indian  reserva- 
tions." 

In  aid  of  this  resolution,  the  undersigned  earnestly  urge  upon 
Congress  that  law  and  the  means  of  enforcing  it  be  provided 
at  the  present  session  for  Indians  and  others  living  upon  the 
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Indian  reservations.  And  they  beg  to  express  the  belief  that 
such  an  enactment  would  not  merely  give  to  the  Indian  a 
civilizing  agency  of  the  greatest  efficiency,  but  that  it  would 
also  furnish  for  the  western  communities  near  the  reservation, 
and  for  the  whole  country,  a  cheap  and  adequate  guaranty 
against  Indian  wars. 

Your  Committee  regret  to  say  that  no  bill  has,  as  yet,  been 
reported  for  accomplishing  the  results  advocated  in  your  reso- 
lutions, but  they  believe  that  the  continued  exertions  of  this 
Association  will  help  much  in  securing  due  attention  to  the 
subject. 

All  which  is  respectfully  submitted. 

HENRY  HITCHCOCK, 
W.  B.  HORNBLOWER, 

JAMES  B.  THAYER. 

August  25,  1892. 


Copy  ok  NIe^nioriai^  'to  tme^  F*rksidknt. 

To  the  President: 

The  undersigned,  a  committee  of  the  American  Bar  Asso- 
ciation, appointed  at  its  Annual  Meeting  in  August,  1891, 
respectfully  present  to  you  a  resolution  (o-n  attested  copy  of 
which  is  annexed),  unanimously  adopted  by  the  Association  on 
August  26th,  as  follows : 

''» Reaolvedy  That  it  is  the  sense  of  this  Association  that  the 
government  should  provide,  at  the  earliest  possible  moment, 
for  courts  and  a  system  of  law  in  and  for  the  Indian  reserva- 
tions." 

The  hearty  and  unanimous  support  which  this  resolution 
received  from  distinguished  and  representative  members  of  the 
Bar  Association  from  all  parts  of  the  country,  in  the  debate 
upon  its  adoption,  will  commend  it  to  your  consideration. 

Our  inherited  method  of  dealing  with  the  tribal  Indians  rests 
upon  the  theory  that  they  are  a  separate  people,  having  their 
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own  laws  and  governing  themselves.  Here  and  there  we  have 
departed  from  this  theory ;  but,  mainly,  we  still  adhere  to  it, 
for  the  most  part  leaving  the  reservation  Indians  without  courts, 
laws  or  organized  civil  society.  Their  own  customs  and  laws, 
largely  though  our  means,  have  lost  their  old  force,  and  they 
we  governed  now  chiefly  by  the  discretion  of  oflBcials  belonging 
to  the  Executive  Department. 

That  the  general  government  has  full  power  to  govern  the 
Indians  by  laws,  whether  upon  reservations  in  the  states  or 
in  the  territories,  was  decided  by  the  Supreme  Court  of  the 
United  States  in  1886,  in  the  great  case  of  the  United  States 
V8.  Kagama,  118  United  States,  375.  This  power  carries  with 
it  a  corresponding  responsibility  and  duty.  Methods  of  deal- 
ing with  these  people  which  were  permissible,  and  perhaps  fit 
in  former  days,  have  ceased  to  be  so  now,  when  the  reservations 
are  surrounded  by  white  settlements,  when  the  Indians  no 
longer  have  any  efiective  government  of  their  own,  and  when 
we  have  definitely  adopted  the  policy  of  absorbing  them  into 
our  own  population  as  soon  as  possible. 

The  severalty  law  of  1887  evidently  cannot,  as  some  of  its 
advocates  once  hoped,  dispose  of  this  question  in  any  very 
short  time.  It  should  not  be  enforced  rapidly,  because  its 
enforcement  makes  citizens  at  once  of  these  people.  In  fact, 
the  actual  carrying  out  of  the  Act  thus  far  indicates  that  not 
less  than  one  or  two  generations  will  be  required  thus  to  settle 
the  "Indian  question." 

It  would  seem  plain  that  a  population  which  exceeds  in 
number  that  of  any  one  of  several  of  our  States,  ought  not 
longer  to  be  left  substantially  without  laws  or  courts,  and  in 
case  of  grievances,  real  or  supposed,  without  other  resort  than 
war.  Under  such  conditions,  no  measure  relating  to  the 
Indians  can  be  more  important  or  more  urgent  than  that  recom- 
mended by  the  Association  which  we  represent. 

No  words  of  ours  can  set  forth  that  urgency  more  strongly 
than  the  repeated  and  impressive  declarations  of  those  most 
intimately  acquainted  with  the  situation,  including  numerous 
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official  reports  of  the  highest  character.  During  almost  twenty 
years,  successive  Indian  Commissioners  have  dwelt  upon  it. 
Among  others,  in  1878,  the  commissioner  in  his  report  quoted 
the  famous  and  very  able  Nez  Perce,  Chief  Joseph,  as  saying, 
with  truth,  that  "  the  greatest  want  of  the  Indians  is  a  system 
of  law  by  which  controversies  between  Indians,  and  between 
the  Indians  and  white  men,  can  be  settled  without  appealing 
to  physical  force."  In  1881,  General  Miles,  General  Crook 
and  others,  commissioners  appointed  by  the  President  to  inves- 
tigate certain  matters  relating  to  the  Ponca  tribe,  in  their 
report  expressed  the  like  conviction  in  the  strongest  terms. 
In  1883,  the  Indian  Commissioner,  renewing  former  recom- 
mendations, quoted  at  length  from  the  wise  and  devoted  Bishop 
Hare  an  impressive  statement  of  the  evils  resulting  from  the 
conditions  then  and  still  existing,  from  which  we  copy  these 
words  :  ''  Wish  well  to  the  Indians  as  we  may,  and  do  for  them 
what  we  will,  the  efforts  of  civil  agents,  teachers  and  mission- 
aries are  like  the  struggles  of  drowning  men  weighed  with  lead 
as  long  as,  by  the  absence  of  law,  Indian  society  is  left  with- 
out a  base." 

The  undersigned  were  not  charged  by  the  Association  for 
whom  they  speak  with  the  duty  of  formulating  or  proposing 
specific  legislation.  They  are  encouraged  by  the  steps  taken 
by  the  present  administration  towards  a  just  and  humane  solu- 
tion of  the  numerous  and  difficult  problems  involved  in  the 
so-called  "  Indian  question, "  to  express  the  respectful  and 
earnest  hope  that  the  President  may  see  fit  to  commend  to  the 
early  attention  of  Congress  the  importance  of  effective  legis- 
lation on  the  subject. 

HENRY  HITCHCOCK,' 

J.  B.  THAYER, 

W.  B.  HORNBLOWER, 

Committee. 


OBITUARIES. 


COLORADO. 
LUTHER  S.  DIXON. 

Luther  S.  Dixon  was  born  in  Chittenden  County,  Vermont, 
June  17th,  1825.  Like  many  of  our  greatest  lawyers,  he  was 
born  upon  a  farm,  of  strong-minded  parents,  who  gave  every 
encouragement  and  assistance  to  their  boys  to  cultivate  their 
minds,  instead  of  the  soil,  and  become  fitted  to  reap  in  the 
golden  field  and  gather  honors  in  the  greatest  of  all  profes- 
sions, that  of  law.  His  father,  Luther  Dixon,  was  a  farmer, 
and  colonel  of  a  regiment  in  the  war  of  1812. 

Pursuing  an  academical  course  and  finally  graduating  at 
the  Norwich  Military  University,  the  subject  of  this  sketch 
entered  the  law  oflBce  of  Judge  L.  P.  Poland  of  Vermont,  and 
there,  under  the  tuition  of  that  great  lawyer,  laid  the  founda- 
tion of  that  thorough  knowledge  of  the  common  law  that 
afterwards  gave  such  strength  and  clearness  to  his  decisions 
from  the  bench,  and  such  power  to  his  arguments  at  the  bar. 

Admitted  to  practice  in  1850,  he  at  once  turned  his  steps 
to  the  land  of  great  possibilities,  the  then  boundless  West. 
Early  in  the  year  of  1850  he  settled  in  Portage  City,  Columbia 
County,  Wisconsin ;  opened  an  office  and  commenced  his  life 
work.  In  1851  he  was  elected  District  Attorney  of  that  county, 
and  re-elected  in  1863,  holding  that  office  for  four  years. 

In  August,  1858,  Governor  Randall  appointed  him  judge  of 
the  Ninth  Judicial  Circuit  of  that  State  and  in  April,  1859, 
appointed  him  Chief  Justice  of  the  Supreme  Court,  to  fill  a 
vacancy  occasioned  by  the  death  of  Chief  Justice  Whiton. 
Assuming  his  seat  April  19th,  1859,  he  was  at  once  brought 
face  to  face  with  the  final  culmination  of  the  most  important 
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judicial  question  that  had  ever  been  presented  to  that  court. 
It  arose  upon  a  conflict  of  power  between  the  State  and  the 
national  governments  in  the  enforcement  of  the  fugitive  slave 
law.  In  1854  criminal  prosecution  had  been  commenced  in 
the  United  States  District  Court  of  Wisconsin  against  Sher- 
man M.  Booth,  a  citizen  of  that  State,  for  aiding,  abetting 
and  assisting  the  escape  of  a  fugitive  slave  from  the  custody  of 
a  United  States  Marshal.  Trial,  conviction  and  sentence 
followed. 

Once  again,  during  his  judicial  career  in  the  State,  did  that 
angry,  uncontrollable  passion  in  politics,  which  has  been,  and 
always  will  be,  the  bane  of  an  elective  judiciary,  attempt  to 
displace  him  from  the  chair  of  Chief  Justice.  The  farming 
interests  of  the  State  had  combined  to  defeat  the  farm  mort- 
gages given  in  aid  of  railroads.  An  organization  was  formed, 
and  subscriptions  and  assessments  made  to  test  their  validity 
in  the  courts.  And,  though  in  many  cases  they  were  obtained 
by  false  representations  of  railroad  agents,  the  courts  held 
them  valid  in  the  hands  of  the  bona-fide  holders  for  value,  and 
the  State  was  saved  the  stigma  of  repudiation. 

The  records  of  his  judicial  work,  found  in  twenty-six  volumes 
of  Wisconsin  reports,  will  remain  a  testimonial  to  his  great 
ability  as  a  jurist  as  long  as  jurisprudence  has  a  place  in  the 
government  of  man.  For  beauty  of  expression,  strength  of 
diction  and  depth  of  learning,  few  opinions  in  any  reports, 
either  in  this  or  any  other  country,  will  be  found  to  surpass 
those  penned  by  Chief  Justice  Dixon. 

He  voluntarily  retired  in  1874,  in  the  middle  of  his  term, 
to  the  regret  of  his  associates,  the  bar,  and  the  whole 
people,  irrespective  of  class  or  party.  His  retirement  was  due 
solely  to  the  inadequacy  of  his  salary.  He  immediately 
removed  to  Milwaukee,  opened  a  law  office,  and  through  his 
widely-known  reputation  for  great  legal  ability  and  honesty, 
soon  acquired  an  extraordinary  practice.  His  services  were 
engaged  upon  one  side  or  the  other  of  nearly  all  the  important 
litigated  cases.     He  was  employed  by  the  State  in  the  cele* 
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brated  Granger  cases,  brought  to  determine  the  power  of  the 
State  over  railway  corporations ;  by  the  United  States  in  the 
equally  celebrated  whisky  cases,  and  in  cases  of  great  impor- 
tance he  was  engaged  as  counsel  by  members  of  the  bar  from 
all  parts  of  the  State. 

Later  in  life,  asthma  compelled  him  to  seek  the  genial 
climate  of  Colorado,  where  he  continued  to  practice.  His  last 
argument  was  made  in  the  Supreme  Court  of  the  United 
States  in  a  case  where  the  court  had,  by  reason  of  death  of  its 
members,  for  the  third  time  ordered  an.  oral  argument  before 
the  full  bench.  On  returning,  the  reaper  Death  overtook  him 
before  reaching  Colorado.  He  died  on  December  8th,  1891, 
with  his  professional  harness  upon  him,  without  a  touch  of 
mental  decav. 

As  a  lawyer  he  was  honorable,  upright  and  conscientious 
with  his  clients,  and  towards  his  professional  brethren,  cour- 
teous, kind  and  obliging.  He  never  was  known  to  take  an 
undue  advantage  of  an  opponent,  and  scorned  to  profit  by  a 
mistake  or  laches  of  the  attorney  on  the  other  side.  His 
standard  of  professional  ethics  was  high,  and  he  lived  up  to  it. 

DISTRICT  OF  COLUMBIA. 

REUBEN  D.  MUSSEY. 

The  bar  of  the  National  Capital  has  lost  one  of  its  ablest 
and  most  prominent  members  in  the  death  of  Reuben 
Delavan  Mussey,  which  occurred  at  Washington  on  the  29th 
of  May,  1892. 

General  Mussey  was  born  at  Hanover,  New  Hampshire, 
30th  of  May,  1833.  His  father,  Reuben  Dimond  Mussey 
(Dart.  1803),  then  a  Professor  in  the  Dartmouth  Medical 
School,  died  at  the  age  of  86,  one  of  the  most  celebrated 
surgeons  in  this  or  any  other  country.  General  Mussey's 
mother  was  Hetty  Osgood,  of  Salem,  Massachusetts 

Young  Mussey  was  graduated  at  Dartmouth  College  in 
1854.     Like   many    sons    of   Dartmouth,    he    for    a   while 
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resorted  to  teaching.  He  accepted,  for  a  brief  season,  news- 
paper work  at  Boston.  Thence  he  went  to  Cincinnati  and 
connected  himself  with  the  Gazette  of  that  city,  of  which 
journal,  in  the  winter  of  1858-9,  he  was  the  Washington 
correspondent. 

He  ardently  espoused  the  Republican  cause  and  became  an 
eflScient  worker  for  the  election  of  Lincoln.  He  came  to 
Washington  at  the  inauguration  in  1861  and  received  an 
appointment  as  a  clerk  in  the  Pension  OflSce.  He  resigned  to 
take  a  captaincy  in  the  Nineteenth  Regular  Infantry.  His 
service  in  the  field  was  with  the  Army  of  the  Cumberland. 
He  early  saw  the  importance  of  enlisting  colored  men  as 
soldiers,  and  it  is  believed  that  he  was  the  first  officer  of  the 
regular  army  who  ofiered  his  services  to  organize  colored 
troops.  He  was  v^etailed  for  this  line  of  duty  and  conducted 
the  enterprise  with  wonderful  results. 

At  the  close  of  the  war  he  was  made  Military  Secretary  of 
President  Johnson.  For  his  services  a>  a  soldier  he  was  made 
colonel  by  brevet  in  the  regular  army  and  crigadier-general  of 
volunteers.  In  1867  he  was  admitted  to  the  bar  of  the 
District  of  Columbia.  He  opened  a  law  office  at  Washington 
and  continued  in  general  practice  to  the  day  of  his  death.  He 
tried  cases  in  the  Courts  of  the  District,  the  Cpuit  of  Claims, 
the  Supreme  Court  of  the  United  States,  and  before  various 
important  commissions,  and  of  later  years  he  appeared  fre- 
quently before  committees  of  Congress.  His  proficiency  in 
international  law  was  not  inconsiderable ;  and  he  was  also 
engaged  in  patent  causes. 

In  argument,  General  Mussey  conveyed  in  clear,  cogent 
terms  precisely  what  he  meant  and  was  an  interesting  speaker. 
General  Mussey  had  a  fine  physique ;  he  was  one  of  those  men 
whose  appearance  strikes  you  as  you  meet  them  on  the  street. 
He  was  a  man  of  cultivated  tastes  atid  a  lover  of  art.  He 
kept  himself  in  fresh  contact  with  general  literature,  and  with 
all  that  made  for  progress  in  the  world  around  him.  His 
broad  sympathies  enlisted  him  in  the  cause  of  humanity,  and 
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as  an  illustration,  it  may  be  mentioned  that  just  before  his 
death  he  was  engaged  in  soliciting  contributions  for  the  starv- 
ing  Russians  as  well  as  sending  out  circulars  in  aid  of  a 
colored  industrial  school  in  Virginia.  He  was  the  advisory 
counsel  of  the  American  Red  Cross  Association,  and  did  much 
to  give  this  great  philanthropic  organization  a  legal  status  in 
the  eyes  of  the  Nation.  It  may  be  added  that  to  his  eflForts 
the  enactment  was  largely  due,  in  1869,  of  the  Married 
Women's  Property  Act,  of  the  District  of  Columbia. 

He  prepared,  as  a  Commissioner,  a  revised  code  of  the  laws 
of  the  District.  For  a  while  he  held  a  professorship  in  the 
Law  School  of  Howard  University.  Marietta  College,  in  1890, 
conferred  upon  him  the  degree  of  Doctor  of  Laws.  His 
family  relations  were  close  and  tender.  His  second  wife,, 
Ellen  Spencer  Mussey,  and  a  son  and  daughter  survive  him* 

General  Mussey  was  a  leading  member  of  the  Sweden- 
borgian  Church.  His  attractive  personal  traits  won  for  him; 
many  friends,  who,  as  long  as  they  live,  will  not  cease  to 
cherish  his  memory. 


ILLINOIS. 
GEORGE  DRIGGS. 

George  Driggs  died  March  19,  1892,  after  a  short  illness. 

He  was  elected  a  Judge  of  the  Circuit  Court  of  Cook 
County,  Illinois,  in  November,  1889,  to  fill  a  vacancy,  and  in 
June,  1891,  was  re-elected  for  the  full  term  of  six  years.  He 
had  commended  himself  to  the  public  as  a  competent  and 
faithful  judge. 

He  was  born  in  Mount  Morris,  N.  Y.,  in  1846.  Left  an 
orphan  whan  he  was  seven  years  old,  he  was  taken  in  charge 
by  an  elder  brother,  who  sent  him  to  Fairlee,  Vt.,  where  he 
began  working  on  a  farm.  There  he  remained  until  he  was 
thirteen  years  old,  attending  school  in  the  winter,  and  labor- 
ing early  and  late  in  the  spring,  summer  and  fall.  After 
28 
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attending  for  a  time  the  Oxford  Academy  in  New  Hampshire, 
he  went  to  Boston,  hoping  to  obtain  a  position  in  a  store.  His 
visit  there  resulted  in  his  taking  up  the  work  of  a  newsboy. 
It  was  not  an  easy  thing  for  this  country  boy  to  do,  but, with 
an  energy  that  characterized  his  later  career,  he  did  it,  and  did 
it  well.  *'I  did  not  make  much  money,"  he  once  said  in 
speaking  of  that  time  in  his  life ;  ^'  but  I  had  my  eyes  opened 
to  the  intensity  of  business  competition.*'  This,  however,  was 
but  a  brief  experience,  after  which  he  returned  to  his  former 
home,  and  Tor  a  time  acted  as  clerk  in  a  village  store.  In 
1865,  he  entered  a  lawyer's  office.  Meeting  with  Senator 
Justin  S.  Morrill,  of  Vermont,  he  secured  through  him  a 
position  in  the  Treasury  Department  at  Washington,  and 
eventually  a  better  opportunity  to  study.  He  entered  the 
Columbia  University  Law  School,  and  graduated  therefrom  in 
1867.  As  early  as  1870  he  was  associated  with  Judge  J.  R. 
Swan,  a  distinguished  jurist  in  Columbus,  Ohio.  In  1876,  he 
went  to  Pittsburgh,  and  there  held  the  position  of  assistant 
counsel  of  the  Pennsylvania  Railroad  Company.  In  1881,  he 
removed  to  Chicago  and  entered  into  a  law  partnership  with 
George  Willard.  This  connection  was  dissolved  in  1887, 
when  Mr,  Driggs  became  a  member  of  the  firm  of  Tenney, 
Driggs  &  Coffeen,  with  which  firm  his  connection  continued 
until  the  death  of  Judge  Williamson  left  a  vacancy  in  the 
Circuit  Court  bench,  for  which  vacancy  Mr.  Driggs  became  a 
successful  candidate  by  the  choice  of  fellow  members  of  the  bar 
as  well  as  by  agreement  of  the  representatives  of  the  two  prin- 
cipal political  parties. 

Having  an  excellent  grasp  of  mind,  he  readily  understood 
men  and  things  as  business  came  before  him.     Bright,  genial 

« 

a,nd  dignified,  he  was,  while  at  the  bar,  as  also  after  he  took 
his  seat  on  the  bench,  in  much  demand  as  a  public  speaker. 
An  oration  delivered  by  him  in  memory  of  the  members  of  the 
bar  of  Chicago  who  died  in  1891,  is  memorable  not  only 
because  of  its  excellence,  but  also  because  of  his  early  demise. 
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INDIANA. 
THOMAS  FLEMING  DAVIDSON. 

Thomas  Fleming  Davidson  was  born  in  Covington,  Fountain 
County,  February  17th,  1839,  and  was,  therefore,  at  the  time 
of  his  death,  at  Crawfordsville,  Thursday,  May  19th,  1892, 
a  few  months  more  than  53  years  old. 

When  fifteen  years  old,  he  learned  the  trade  of  a  miller  in 
his  father's  mill  east  of  Hillsboro,  in  Fountain  County.  After 
remaining  in  this  occupation  for  two  years  he  worked  on  his 
father's  farm  until  the  fall  of  1860. 

He  began  the  study  of  law  in  the  summer  of  1859,  reading 
at  night  such  law  books  as  he  was  able  to  procure,  being  occu- 
pied with  labor  on  the  farm  during  the  day.  He  taught  one 
term  of  school  in  the  neighborhood  during  the  winter  of 
1859-60,  and  in  the  fall  and  winter  of  1860  he  taught  school 
in,Tazwell  County,  Illinois,  still  continuing  his  law  studies. 

His  education  before  he  began  teaching  and  the  practice  of 
law  was  only  what  he  received  at  the  common  schools  and  one 
term  at  a  night  school  in  Waynetown.  His  social  advantages 
had  been  such  as  belong  to  farm  life  and  its  environments. 

He  began  the  practice  of  law  at  Covington  in  the  spring  of 
1861,  and  was  shortly  thereafter  appointed  County  School 
Examiner,  and  later  to  the  office  of  County  and  Town  Attorney. 

In  a  few  years,  fewer  indeed  than  is  the  case  with  most  law- 
yers, he  was  in  the  enjoyment  of  a  law  practice  second  to  none 
in  the  county. 

He  was,  in  1862,  a  candidate  for  Prosecuting  Attorney  upon 
the  Democratic  ticket,  and  a  Democratic  candidate  for  Elector 
for  his  Congressional  District  on  the  Presidential  ticket  of 
1868,  and  made  a  canvass  of  the  district.  He  was  not,  with 
these  exceptions,  a  candidate  for  any  political  office. 

On  May  31st,  1865,  he  was  married  to  Miss  Eliza  E.  Tice, 
daughter  of  Jacob  Tice,  Esq.,  at  that  time  one  of  the  oldest 
citizens  of  Covington. 
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His  wife  and  one  daughter  are  the  only  surviving  members 
of  his  family. 

In  1870,  when  only  31  years  old,  he  was  elected  Judge  of 
the  Circuit  Court  which  was  composed  of  the  counties  of 
Warren,  Fountain,  Montgomery,  Boone  and  Clinton. 

The  undisposed-of  business  of  the  court  in  these  five  coun- 
ties was  at  that  time  very  large  and  increasing,  but  in  a  short 
time,  by  his  untiring  efforts  and  persistent  application  to  the 
duties  of  his  office,  and  by  the  strictest  methods  of  procedure 
in  the  transaction  of  the  business  before  him,  he  was,  in  a 
comparatively  short  time,  able  to  clear  the  dockets  of  the  courts 
in  his  circuit  and  satisfactorily  to  dispose  of  the  pending  causes 
so  that  the  odium  of  the  "law's  delay  "  did  not  obtain  in  any 
part  of  his  judicial  district. 

After  serving  the  six  years  term  he  was  re-elected  in  1876  ; 
the  circuit  having  been  changed  by  an  act  of  the  Legislature 
so  as  to  consist  of  the  counties  of  Fountain,  Warren  and 
Vermillion. 

He  was  defeated  for  re-election  in  1882,  and  until  the  fall 
of  1885  was  engaged  in  the  practice  of  law  at  Covington,  when 
he  removed  to  Crawfordsville  where  he  pursued  his  chosen  pro- 
fession until  stricken  by  disease  one  year  ago  last  February. 

As  a  man,  he  was  full  of  the  noble  traits  which  make  a 
gentleman.  He  was  refined,  courteous,  agreeable  and  faithful. 
He  was  firm  in  adhering  to  his  own  conceptions  of  right ;  fear- 
less to  express  his  opinions ;  positive  in  his  character,  and  able 
to  maintain  with  skill  and  ability  his  views  on  all  important 
questions.  Tet  his  enlightened  and  charitable  mind  made  him 
careful  to  respect  the  views  of  others.  He  was  not  egotistical, 
and  was  careful  not  to  parade  his  own  virtues  and  accomplish- 
ments before  the  public.  So  admirable  were  his  qualities  of 
mind  and  heart  that  he  was  neither  a  fanatic  nor  a  bigot.  He 
was  modest,  yet  not  timid.  He  never  made  a  public  demon- 
stration of  his  friendship,  yet  few  were  as  constant  s,nd  sincere. 
He  had  a  heart  full  of  benevolence  and  feeling.  His  noble 
traits,   agreeable  manner   and   courteous   conduct   compelled 
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respect  and  admiration,  and  endeared  him  to  all  who  knew  him. 
As  a  husband  and  parent,  he  was  affectionate  and  true. 

As  a  citizen,  he  was  in  warmest  sympathy  with  everything 
of  public  interest,  and  at  all  times  was  ready  to  take  any  part 
assigned  to  him  in  promoting  the  public  welfare. 

He  was  an  example  worthy  of  imitation  in  that  quiet  dignity 
of  character,  that  loftiness  of  principle,  that  keen  perception 
of  right  and  wrong  which  were  marked  characteristics  of  the 
man,  and  which  made  him  a  citizen  of  wide  influence. 

He  was  fearless  in  his  denunciations  of  what  he  thought  was 
wrong.  He  did  not  court  popularity,  but  he  always  had  it. 
Wherever  he  went  he  commanded  the  highest  respect  of  the 
best  citi^sens. 

As  a  practitioner  at  the  bar,  he  was  always  magnanimous 
and  courteous  to  his  brethren  and  to  the  court.  He  never 
indulged  in  unpleasant  language  to  any  one.  He  despised 
quibbling  and  strife  for  mere  notoriety.  He  sought  to  meet 
his  adversary  with  kindness,  fairness  and  candor.  He  would 
go  no  further  than  the  ends  of  justice  demanded. 

His  mind  was  so  constituted  that  the  most  complicated  facts 
were  analyzed  at  once,  and  the  most  abstruse  problems  in  law 
solved  apparently  by  intuition. 

As  Judge  of  the  Circuit  Court  he  had  few  peers.  His  man- 
ner was  quiet  and  firm,  his 'court  a  model  of  dignity  and  order. 
On  the  bench  his  great  judicial  mind  worked  with  rapidity  and 
clearness.  His  decisions  were  made  quickly  and  fearlessly. 
He  commanded  the  fullest  respect  and  confidence  of  attorneys 
and  litigants. 

He  was  well  fitted  to  fill  a  place  on  the  Supreme  bench  of 
his  State,  and  had  not  illness,  now  ended  in  death,  intervened, 
'  he  would  have  doubtless  been  a  candidate  for  that  high  place 
of  honor  to  fill  which  was  the  ambition  of  his  life. 

WILLIAM  C.  WILSON. 

William  C.    Wilson   was    born    in    Montgomery   County, 
Indiana,  November  22d,  1827,  a  son  of  John  and  Margaret 
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(Cochran)  Wilson,  and  died  at  Lafayette,  Indiana,  September 
25th,  1891.  He  was  reared  in  Crawfordsville,  educated  in  the 
private  schools,  and  also  attended  Wabash  College,  firom  which 
he  graduated  in  1847.  Two  years  later,  having  completed  the 
course  of  law  in  the  Law  Department  of  Indiana  State 
University,  he  received  the  degree  of  Bachelor  of  Laws, 
and  in  1873  his  Alma  Mater  conferred  on  him  the  degree  of 
Master  of  Arts.  He  was  admitted  to  the  bar  in  1849,  to 
practice  law  in  the  First  Circuit  of  Indiana,  and  in  June  of 
the  same  year  to  the  Supreme  Court ;  in  1876,  he  attained 
the  coveted  honor  of  admission  to  the  bar  of  the  Supreme 
Court  of  the  United  States.  In  1849,  he  was  appointed 
prosecuting  attorney  of  Crawfordsville,  and  in  the  following 
year  he  went  to  Lafayette  and  began  the  practice  of  law  with 
Maj.  Daniel  Mace,  which  partnership  existed  until  the 
election  of  the  latter  to  Congress  in  1852.  Mr.  Wilson 
then  practiced  alone  until  1854,  when  he  formed  a  partnership 
with  George  Garton,  which  continued  until  1859,  when  he 
again  practiced  alone  until  1871.  He  then  associated  himself 
with  J.  H.  Adams,  with  whom  he  practiced  for  fifteen  years, 
since  which  time  he  has  been  without  a  partner.  He  was 
married  in  1853  to  Sarah  F.  Bonnell,  who  survives  him.  He 
volunteered  as  a  private  soldier,  April  17,  1861,  was  rapidly 
promoted,  and  held  the  commission  of  colonel  of  the  40th 
Indiana  Infantry,  and  subsequently  of  the  135th.  He  was 
mustered  out  of  service  at  Indianapolis,  in  September,  1864, 
when  he  returned  to  Lafayette  to  resume  his  law  practice. 
His  military  record  consists  of  a  series  of  honorable  promotions 
and  the  occupation  of  various  places  of  honor  and  responsi- 
bility. His  valuable  services  were  recognized  in  his  appoint- 
ment to  the  office  of  Assessor  of  Internal  Revenue  for  the 
Eighth  District  of  Indiana,  in  which  office  he  served  during 
the  year  1866.  He  was  appointed  postmaster  of  Lafayette, 
and  served  from  1867  to  1869,  and  was  also  an  active  and 
valuable  member  of  City  Council  for  a  time.  He  was 
selected  by  the  soldiers  of  Tippecanoe  County  to  command 
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their  regiment  on  the  occasion  of  the  soldiers'  reunion  at 
Indianapolis,  on  the  15th  of  October,  1873,  and  received  for 
them  the  prize  banner  awarded  upon  that  occasion  by  his  life- 
long friend,  Governor  Morton.  He  was  chosen  by  the  Society 
of  the  Army  of  the  Cumberland  to  deliver  the  annual  address 
before  that  body  on  the  7th  of  July,  1876,  at  the  Grand 
Opera  House  in  Philadelphia,  which  was  received  with  high 
encomiums  from  the  press  throughout  the  country.  He  was  a 
member  of  the  Loyal  Legion,  Ohio  Commandery,  and  one  of 
the  organizers  of  John  A.  Logan  Post,  No.  3,  in  Lafayette, 
Indiana.  He  was  closely  identified  with  the  Republican 
party,  but  did  not  devote  much  time  to  party  interests,  exten- 
sive professional  relations  requiring  his  entire  attention.  A 
brilliant  orator,  his  ability  to  sway  jurors  rendered  him  a  dan- 
gerous foe  in  legal  conflicts.  Thoroughly  conversant  with  the 
law,  careful  and  judicious  in  preparation,  ready  and  trenchant 
in  debate,  eloquent  and  exhaustive  in  argument,  and.  expert  in 
the  analysis  of  human  motives  and  passions,  he  had  peculiar 
qualifications  for  a  successful  advocate. 


LOUISIANA. 

THOMAS  LIVINGSTON  BAYNE. 

Thomas  Livingston  Bayne  was  born  in  Clinton,  Jones 
County,  Georgia,  August  4,  1824.  He  was  descended  from 
colonial  settlers  of  Georgia  and  Virginia,  his  grandfather 
having  been  prominently  identified  with  the  early  history  of 
Georgia,  representing  Jones  County  in  the  Legislature  during 
sixteen  consecutive  years. 

The  early  death  of  his  father  placed  Thomas  L.  Bayne, 
while  still  a  mere  child,  under  the  guardianship  of  his  uncle. 
Col.  Edward  Bowen,  of  Butler  County,  Alabama.  Under  the 
direction  of  his  uncle,  he  was  prepared  for  college  by  Wm. 
Lowry,  a  graduate  of  the  Dublin  University,  and  in  Septem- 
ber, 1843,  he  entered  Yale  College.     Here  he  graduated  in 
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1847  with  high  honors.  He  was  appointed  valedictory  class 
orator  by  the  college  faculty,  his  competitor  being  B.  Gratz 
Brown,  of  Missouri,  afterward  United  States  Senator  and 
candidate  for  Vice-President  on  the  Greeley  ticket  in  1871. 

Col.  Bayne  returned  to  Alabama,  and  after  a  brief  stay 
there,  went  to  New  Orleans,  where  he  studied  law  under  Thos. 
Allen  Clarke,  a  distinguished  lawyer  of  that  period.  He  was 
admitted  to  the  bar  in  the  fall  of  1850.  After  remaining  in 
his  oflSce  for  some  time,  Col.  Bayne  became  Mr.  Clarke's 
partner.  In  1852-53,  he  was  acting  City  Attorney,  and 
pursued  and  built  up  a  constant  and  lucrative  practice.  The 
war  came  on,  and  in  1861  Mr.  Bayne,  then  thirty- eight  years 
of  age,  enlisted  as  a  private  soldier  in  the  historic  Fifth  Com- 
pany of  Washington  Artillery. 

With  that  company  he  served  until  after  the  Battle  of 
Shiloh,  where  he  was  severely  wounded  in  the  right  arm. 
Being  hon^orably  discharged  from  the  service  after  Shiloh,  he 
returned  to  his  family,  and  remained  sufficiently  long  to 
recover  from  his  wounds,  when  he  left  for  Richmond,  where 
he  was  appointed  captain  of  artillery  and  assigned  to  ordnance 
duty  with  his  brother-in-law.  Gen.  Gorgas,  chief  of  ordnance 
of  the  Confederate  government.  He  was  afterward  promoted 
to  major,  and  subsequently  to  Lieutenant  Colonel  of  artillery, 
and  was  appointed  chief  of  the  Foreign  Supplies,  reporting 
directly  to  the  Secretary  of  War.  When  it  became  necessary 
to  evacuate  Richmond,  Col.  Bayne  left  it  with  the  other  officers 
of  the  government  for  Danville,  Va.,  where  he  remained  until 
the  surrender  of  Gen.  Lee  at  Appomattox,  and  thence 
removed  to  Charlotte,  N.  C,  where  the  Confederate  govern- 
ment was  virtually  dissolved. 

The  several  officers  then  departed  for  their  homes,  and  Col. 
Bayne  returned  to  New  Orleans,  where  he  resumed  the  prac- 
tice of  law  with  his  former  partner,  Mr.  Clarke.  He  con- 
tinued in  partnership  with  that  gentlemen  until  1878,  when 
Mr.  Clarke  retired.  Subsequently  he  was  associated  with  Mr. 
Henry  Renshaw  and  continued  in  active  practice  of  his  pro- 
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fession  in  the  firm  name  of  Bajne,  Denegre  &  Bayne,  until 
failing  health  confined  him  to  his  residence  in  this  city,  where 
he  died  in  December,  1891,  after  a  brief  illness. 

Col.  Bayne  was  one  of  the  originators,  and  was  for  a  long 
time  president  of  the  Washington  Artillery  Association. 

In  1853  he  was  married  to  Miss  Maria  Gayle,  daughter  of 
the  Hon.  John  Gayle,  once  Governor  of  Alabama,  a  member 
of  Congress  from  the  Mobile  District  and  judge  of  the  United 
States  District  Court.  He  had  three  sons  and  three  daughters. 

Col.  Bayne  has  for  many  years  been  regarded  as  one  of  the 
foreinost  lawyers  of  New  Orleans,  and  while  his  learning  and 
professional  ability  won  for  him  the  respect  of  the  legal  frater- 
nity, his  sterling  qualities  as  a  friend,  a  gentleman  and  a  citi- 
zen secured  for  him  the  sincere  esteem  and  hearty  good-will 
of  a  very  large  circle  of  warm  personal  friends. 

ALFRED  GOLDTHWAITE. 

Alfred  Goldwaithe,  who  was  born  at  Mobile,  Alabama,  in 
1847,  was  the  son  of  the  distinguished  Judge  Henry  Gold- 
thwaite,  of  the  Supreme  Court  of  that  State,  and  Eliza 
Witherspoon,  of  the  well-known  family  of  that  name.  After 
his  education  had  sufficiently  progressed  under  the  direction 
of  a  private  tutor,  he  was  sent  to  the  school  of  Professor 
Tutwiler's,  at  Green  Springs,  Ala.  After  completing  this 
course  at  that  school  he  removed  with  his  family  to  Princeton, 
N.  J.,  where  his  widowed  mother  settled  a  few  years  before 
the  war  in  order  to  give  all  her  sons  the  benefit  of  the  highest 
education.  After  the  war  he  returned  to  Princeton,  whence, 
after  several  years  of  study,  he  removed  to  the  University 
of  Virginia,  where  he  completed  his  preparations  for  the  bar, 
to  which  he  was  admitted  at  Mobile,  in  1869.  He  practiced 
alone  until  1872,  when  he  formed  a  law  partnership  with  his 
friend,  Hannis  Taylor,  with  whom  he  continued  to  practice 
until  1877.  At  that  time  he  resolved  to  remove  to  New 
Orleans,  where  he  continued  the  practice  of  his  profession  in 
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the  oiEce  of  the  late  John  A.  Campbell.  Prom  that  time  he 
became  a  great  student  of  both  the  civil  and  the  common  law, 
and  he  also  became  quite  a  master  of  the  French  language. 
His  rise  at  the  bar  in  New  Orleans  was  marked  and  rapid,  and 
he  soon  stood  among  the  foremost  of  its  younger  members. 
Just  as  his  reputation  began  to  be  established  he  was  chosen, 
upon  the  recommendation  of  Judge  Campbell,  by  Mrs.  Mira 
Clark  Gaines  as  the  active  manager  of  her  historic  case,  and 
it  was  his  good  fortune,  in  connection  with  Mr.  Thomas  J. 
Semmes,  to  bring  it,  after  nine  years  of  labor,  to  a  successful 
conclusion.  In  the  final  argument  in  the  Supreme  Court  of 
the  United  States  he  took  a  leading  part,  and  his  brief  was 
declared  by  those  best  able  to  judge  to  be  a  masterpiece. 

Just  before  his  victorv  in  that  case  was  won  he  was,  with- 
out  solicitation  upon  his  part,  nominated  and  elected  to  the 
Senate  of  Louisiana,  of  which  body  he  at  once  became  a  lead- 
ing and  conspicuous  member. 

When  his  professional  and  political  prospects  were  thus  of 
the  brightest  character  his  health  suddenly  failed  him.  While 
at  Port  Clear,  Ala,,  in  August,  1891,  he  sufiered  a  stroke  of 
paralysis,  from  the  effects  of  which  he  died  in  New  York 
City,  February  26,  1892,  in  the  forty-fifth  year  of  his  age. 

Mr.  Goldthwaite  never  married.  No  man  could  have  been 
more  social  and  kindly.  He  was  steadfast  in  his  friendships, 
of  a  warm,  affectionate  disposition,  generous  to  a  fault,  and  one 
of  the  most  charming  of  companions. 

MAINE. 

NATHAN  CLEAVES. 

Nathan  Cleaves  died  at  Portland,  Maine,  October  5th,  1892. 
He  was  born  in  Bridgton,  January  9th,  1835,  being  the 
son  of  Thomas  and  Sophia  Bradstreet  Cleaves.  His  boy- 
hood days  were  spent  at  Bridgton  and  in  Portland,  where, 
in  Portland  Academy,  he  fitted  for  Bowdoin,  entering  in  1854 
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and  graduating  in  1858,  in  the  class  with  Gen.  Francis 
Fessenden,  Gen.  Cilley,  of  Rockland,  Hon.  E.  B.  Nealy,  of 
Bangor,  Hon.  Ellis  Spear,  of  Washington,  and  Rev.  Frank 
Sewall,  the  eminent  Swedenborgian  divine. 

After  graduation,  Mr.  Cleaves  had  some  idea  of  studying  for 
the  ministry,  but  having  a  strong  leaning  toward  the  legal 
profession,  read  law  with  the  firm  of  Howard  k  S trout,  and 
was  admitted  to  the  bar  in  the  Cumberland  county  court,  April 
term,  1861.  He  opened  an  office  in  Bowdoinham,  but  the  next 
year  went  back  to  Portland  and  formed  a  partnership  with  the 
Hon.  L.  D.  M.  Sweat,  then  member  of  Congress  from  that 
district.  This  relation  continued  for  two  years,  when  in  July 
1864  he  formed  a  partnership  with  the  late  Hon.  Joseph 
Howard  which  continued  until  Judge  Howard's  death  in 
December,  1877.  Mr.  Cleaves  then  formed  a  partnership  with 
his  brother,  Hon.  Henry  B.  Cleaves,  which  continued  until 
the  present  time,  Mr.  Stephen  C.  Perry  having  been  in  the 
firm  for  the  past  few  years. 

Judge  Cleaves  married.  May  10,  1865,  Caroline  Howard, 
who  died  quite  suddenly  at  Augusta  in  February,  1875,  while 
her  husband  was  there  as  a  Representative  to  the  Legislature. 

Judge  Cleaves  has  long  been  a  sterling  Democrat,  stead- 
fast and  loyal  to  his  party  and  generous  of  both  time  and 
money  in  behalf  of  its  principles.  He  has  several  times  been 
honored  with  public  office,  being  City  Solicitor  of  Portland  in 
1869,  under  Mayor  Putnam's  administration.  Representative 
to  the  Legislature  in  1871  and  again  in  1875,  Judge  of  Pro- 
bate from  1876  to  1880,  Surveyor  of  the  Port  under  Mr.  Cleve- 
land, and  time  and  again  a  delegate  to  conventions,  State  and 
national.  He  was  connected  with  a  great  many  business 
enterprises  and  corporations,  being  a  Director  in  the  Cumber- 
land National  Bank  and  the  Northern  Banking  Co.  of  Port- 
land, in  the  First  National  Bank  of  Bar  Harbor,  the  Westbrook 
Trust  Co.,  President  of  the  Ellsworth  Water  Co.,  and  the  Bar 
Harbor  Electric  Illuminating  Co.,  and  an  officer  and  legal 
adviser  for  many  other  corporations. 
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Judge  Cleaves  was  a  prominent  member  of  the  Masonic 
fraternity,  the  Odd  Fellows  and  Knights  of  Pythias,  Presi- 
dent of  the  Society  for*  Prevention  of  Cruelty  to  Animals,  and 
a  member  of  many  charitable  organizations. 


MASSACHUSETTS. 
STILLMAN  BOYD  ALLEN. 

Mr.  Allen  was  born  in  Waterford,  Me.,  on  September  8th, 
1830.  He  attended  the  village  school  until  he  was  old  enough 
to  enter  the  academy  at  Alfred.  From  there  he  went  to  an 
educational  institution  in  Yarmouth,  Me.  Graduating  with 
honor,  he  taught  school  for  several  years  at  Kittery.  He 
entered  the  law  office  of  Judge  Daniel  Goodnow,  in  Alfred, 
completing  his  studies  with  W.  H.  Y.  Hackett,  of  Portsmouth, 
N.  H.  He  was  admitted  to  the  bar  of  his  native  county  in 
September,  1853,  and  immediately  entered  on  active  practice 
in  Kittery.  He  was  married  the  following  year  to  Miss  Har- 
riet S.  Seward,  of  Kittery.  He  practiced  there  until  May, 
1861,  when  he  removed  to  Boston  and  opened  an  office.  In 
1863,  he  became  associated  with  Hon.  John  D.  Long  in  the 
practice  of  law,  and  in  1876  and  1877  he  was  elected  a  mem- 
ber of  the  Legislature,  serving  with  credit  on  the  Judiciary 
Committee.  His  gifts  as  an  orator  were  frequently  displayed 
on  the  floor  of  the  House,  and  he  was  at  all  times  ready  to  enter 
the  arena  of  debate  when  a  worthy  cause  needed  the  services 
of  an  able  advocate.  Alfred  Hemenway  entered  the  part- 
nership in  1879,  when  the  firm  name  was  changed  to  Allen, 
Long  &  Hemenway. 

Mr.  Allen  took  a  prominent  place  in  the  courts  about  1868, 
and  from  that  time  till  his  last  illness  he  was  one  of  the  most 
successful  jury  advocates  at  the  bar.  No  man  has  probably 
secured  such  a  succession  of  large  verdicts  as  he.  Although 
he  was  almost  constantly  before  a  jury  in  term  time,  engaged 
in  active  trials,  it  appears  from  his  own  records  that  during 
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his  entire  practice  of  nearly  forty  years  he  lost  only  thirty- 
three  jury  cases.  His  reputation  was  such  that  his  docket 
was  always  full,  and  he  was  largely  retained  by  other  counsel. 
He  had  a  natural  taste  for  practical  business,  and  also  for 
mechanics,  both  of  which  gifts  gave  him  special  facilities  in 
comprehending  and  explaining  the  details  of  intricate  cases  and 
making  them  plain  to  the  jury.  His  great  forte  was  his  per- 
suasiveness, his  happy  power  of  illustration  and  a  knowledge  of 
human  nature  and  sympathy  with  the  common  experiences  of 
men,  which  enabled  him  to  come  closer  than  any  other  advocate 
to  the  hearts  and  the  common  sense  of  a  jury.  He  was,  besides, 
a  man  of  great  intellectual  power.  He  took  a  strong  grasp 
of  a  subject,  and  when  he  put  his  shoulder  to  the  wheel,  it  was 
sure  to  move.  He  was  very  ready  as  a  speaker  on  the  plat- 
form, and  was  always  attractive.  Members  of  the  Legislature 
who  served  with  him  in  that  body  recall  many  of  his  bright 
speeches  there.  Mr.  Allen  died  of  heart  failure  at  his  home 
in  Boston,  June  9,  1891. 

AUGUSTUS  RUSS. 

Augustus  Russ  was  born  of  humble  parentage,  in  Boston, 
February  6,  1827,  and  died  June  7,  1892.  His  early  school- 
ing was  had  in  the  Boston  schools,  and  he  derived  considerable 
advantage  from  his  studies  at  the  Warren  Chapel,  now  known 
as  the  Barnard  Memorial,  an  institution  with  which  he  was 
connected  until  the  day  of  his  death,  and  during  his  later 
years  was  very  largely  instrumental  in  its  growth  and  pros- 
perity. 

He  soon  became  engaged  in  mercantile  business,  as  a  book- 
keeper, and  in  the  early  California  days  went  to  San  Francisco 
and  was  connected  there  and  at  Oakland  in  business  with  his 
friend,  Mr.  Mosee  Ellis,  and  carried  on,  subsequently  for  him- 
self, at  Honolulu,  Sandwich  Islands,  quite  a  business ;  he 
returned,  however,  to  live  at  Cambridge,  and  having  always 
been  enamored  of  the  profession  of  the  law,  commenced  study- 
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ing  with  Hon.  John  C.  Park  and  soon  became  a  partner  in 
business  with  him  ;  it  was  at  this  time,  also,  that  the  first 
purchases  were  made  for  the  immense  law  library  which  Mr. 
Russ  subsequently  acquired,  as  he  made  it  a  point  to  buy  some 
well  known  text-book  every  Saturday  and  read  it  through 
before  the  next  week  had  closed.  About  this  time  he  was  a 
member  of  the  Common  Council  in  Cambridge,  and  from  then 
through  1860  took  an  active  part  in  the  politics  of  Cambridge, 
especially  in  the  campaigns  of  the  late  Anson  Burlingame,  who 
was  that  year  defeated  for  Congress.  He  remained  with  Hon. 
J.  C.  Park  a  few  years  and  then  conducted  business  for  him- 
self and  continued  in  this  wise  until  his  death. 

After  removing  to  Boston  he  became  quite  enthusiastically 
interested  in  the  politics  of  his  ward  and  city.  During  the 
last  few  years  of  his  life  he  refused  to  be  bound  by  party  lines, 
and  refused  to  vote  for  Blaine,  and  sometimes  voted  for  the 
Democratic  candidate  for  Governor  when  he  felt  that  he  was  a 
good  candidate.  He  always  maintained  that  his  interest  in 
politics  was  largely  for  the  purpose  of  protecting  the  Courts  of 
the  County  of  Suffolk,  and  keeping  them,  their  clerkships  and 
their  oflScers  out  of  the  arena  of  politics  ;  and  he,  with  the  aid 
of  other  good  citizens  of  like  feeling,  succeeded  for  a  great 
many  years  in  maintaining  the  doctrine  that  the  clerks, 
sheriffs  and  registers  of  deeds  and  probate  should  be  retained 
in  office,  without  regard  to  their  personal  politics,  so  long  as 
they  continued  good,  capable  officers  ;  and  he  was  unremitting 
in  his  efforts,  devoting  time  and  money  to  these  objects. 

Mr.  Russ  was  an  enthusiastic  yachtsman.  His  love  of 
nature  was  great ;  he  bought  and  owned  an  island  known  as 
Middle  Brewster,  in  Boston  Harbor,  and  his  only  recreation 
was  in  taking  a  few  friends  to  this  island,  where  he  felt  him- 
self free  from  care  and  trouble. 

As  a  lawyer,  he  was  first  engaged  in  a  great  many  landlord 
and  tenant  cases,  which  were  tried  with  great  vigor  in  the 
lower  courts ;  but  his  practice  soon  enlarged  so  as  to  embrace 
nearly  all  the  branches  of  law,  except  patent  law  and  maritime 


AUGUSTUS   RUSS.  447 

law,  which  latter,  notwithstanding  his  interest  in  aquatic 
sports,  he  was  unacquainted  with.  His  services  were  sought 
in  a  large  number  of  jury  trials,  especially  during  the  contro- 
versies in  the  latter  part  of  the  Prohibitory  law  times.  He 
represented  a  number  of  corporations,  and,  for  several  years, 
tried  many  jury  trials  in  accident  cases,  and,  besides,  was 
counsel  in  numerous  will  cases  and  appeals  to  the  Supreme 
Court.  His  knowledge  of  book-keeping  was  so  extensive  that 
he  was  very  much  interested  in,  and  was  a  very  valuable  coun- 
sellor for,  all  matters  relating  to  accounts,  partnership  matters 
and  probate  accounts  ;  and  there  were  few  lawyers  at  the  bar 
who  could  compete  with  him  in  these  respects. 

He  was  devoted  to  the  interests  of  his  numerous  clientage. 
He  was  vigorous  and  energetic  in  everything  he  undertook, 
and  there  never  was  a  case  so  small,  or  a  client  so  poor,  that 
he  would  not  try  to  see  justice  done.  He  loved  honesty  in  all 
dealings,  and  he  would  not  consent  that  the  opposite  parties, 
or  his  own  client,  should  do  what  seemed  to  him  an  unfair, 
unjust  or  inequitable  thing ;  his  strong  influence  with  the 
courts  was  because  they  felt  great  confidence  in  his  honesty  of 
purpose ;  and  every  man  knew,  when  Mr.  Russ  made  a  state- 
ment or  agreed  to  any  proposition,  that  that  settled  it  with  him 
forever ;  so  that  his  word  was  truly,  ''  as  good  as  his  bond." 

In  later  years  he  took  a  very  leading  part  as  a  member  of 
the  Boston  Bar  Association,  and  was  chairman  of  its  committee 
on  grievances.  He  was  of  the  kindliest  of  men ;  he  had  a 
sympathy  for  everybody  in  trouble ;  he  worked  unceasingly 
for  people  whom  he  knew  could  not  remunerate  him.  .  The 
kindliness  of  his  nature  made  him  innumerable  friends,  and  upon 
his  decease  all  who  had  ever  become  in  any  way  acquainted 
with  him  felt  that  in  his  death  they  had  lost  a  personal  friend. 
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MISSISSIPPI. 
JOSEPH  E.  LEIGH. 

The  subject  of  this  sketch,  Joseph  E.  Leigh,  was  born  in 
Mecklenburgh  County,  Virginia,  on  the  31^t  of  March,  1838, 
and  graduated  with  honors  at  Randolph  M^con  College  in  the 
class  of  1867.  In  the  same  year  he  moved  to  Columbus, 
Mississippi,  and  soon  after  entered  into  the  practice  of  law, 
his  chosen  profession.  He  resided  at  Coluipbus  up  to  the  time 
of  his  death,  which  sad  event  took  place  after  a  long  and  pain- 
ful illness,  on  the  7th  of  November,  1891. 

Mr.  Leigh  belonged  to  a  long  line  of  distinguished  ancestry, 
his  father  being  one  of  the  most  eminent  divines  of  the  Metho- 
dist Episcopal  church  of  the  *'  Old  Dominion.*' 

He  was  admitted  to  the  bar  a  few  years  before  the 
opening  of  the  late  civil  war  between  the  states,  and  was 
rapidly  ascending  the  rocky  steep  of  professional  distinction 
when,  with  patriotic  ardor,  he  enlisted  at  the  first  call  for  vol- 
unteers in  the  army  of  the  Confederate  States,  and  immediately 
hastened  with  his  command  to  the  front.  Enlisting  ad  a 
private  soldier,  he  was  soon  promoted  to  the  position  of  Lieu- 
tenant, and  near  the  close  of  the  conflict  was  Captain  of 
Company  A,  44th  Mississippi  Regiment. 

As  a  citizen,  a  scholar,  a  lawyer,  a  courteous  and  dignified 
gentleman,  Mr.  Leigh  was  justly  held  in  high  estimation  by 
the  public.  He  was,  at  one  time  chosen  by  the  popular  voice 
as  a  member  of  the  representative  branch  of  the  State  Legis- 
lature, from  Lowndes,  his  adopted  county,  and  at  once  took  a 
high  rank  among  his  brother  members. 

With  the  Masonic  fraternity,  Mr.  Leigh  occupied  a  promi- 
nent position,  having  held  many  of  its  most  important  positions. 

At  an  adjourned  meeting  of  the  members  of  the  Bar,  held 
in  the  Court  House  in  Columbus,  Miss.,  December  16,  1891, 
the  committee  previously  appointed  for  that  purpose  presented 
the  following  preamble  to  memorial  resolutions : 
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"  Any  dispensation  of  Divine  wisdom  which  removes  from 
society  one  who  has  been  actively  useful  in  the  immediate 
sphere  in  which  he  has  moved,  is  ever  felt  as  a  serious  bereave- 
ment to  the  circle  which  has  sufiFered  the  loss.  But  for  one 
who  for  the  past  thirty  years  has  been  a  prominent  citizen — a 
leading  member  of  one  of  the  learned  professions — widely 
known  throughout  the  state  for  his  sterling  intellect  and 
brilliant  eloquence,  his  removal  by  the  unsparing  hand  of  death, 
is  a  general  calamity  and  not  specially  confined  to  the  imme- 
diate circle  in  which  his  daily  avocations  carried  him.  Such 
a  bereavement  we  are  now  called  upon  to  lament  in  the  death 
of  Col.  Joseph  E.  Leigh.  For  many  years  an  associate  with 
us  at  this  Bar,  it  is  by  us  that  his  decease  is  most  severely 
felt,  and  to  our  sympathies  his  relatives  are  most  immediately 
entitled." 


NEW  MEXICO. 
WILLIAM  C.  HAZLEDINE. 

William  C.  Hazledine,  one  of  the  Vice-Presidents  of  this 
Association,  representing  the  Territory  of  New  Mexico,  was 
born  on  the  18th  day  of  May,  1833,  and  died  at  his  home  in 
Albuquerque,  N.  M.,  on  the  2d  day  of  January,  1892.  At 
an  early  age  he  commenced  the  study  of  law,  and,  removing 
from  Michigan  to  Arkansas  at  the  close  of  the  late  war,  he 
was  soon  after  appointed  Judge  of  the  2d  Circuit  Court,  a 
position  in  which  he  served  with  honor  and  distinction.  . 

He  was  afterwards  a  member  of  the  Legislature  of  Arkansas, 
and  was  noted  for  his  honesty  and  fair  dealing.  He  held 
various  other  offices  in  that  State,  in  all  of  which  he  was  true 
to  his  ideas  of  what  was  right.  The  period  of  reconstruction 
in  the  Southern  States  saw  many  a  man,  honorable  enough  in 
his  Northern  home,  throw  his  principles  to  the  winds  in 
order  to  promote  his  selfish  ambition.  Not  so  with  Judge 
Hazledine.  Even  his  political  enemies  were  led  to  notice  and 
admire  the  strict  integrity  which  marked  his  daily  life. 
29 
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In  1875  he  removed  to  New  Mexico,  and  engaged  in  the 
practice  of  law  at  Santa  F^,  the  capital  of  the  Territory.  In 
'  1877  he  went  to  Albuquerque,  where  he  built  up  an  extensive 
practice  and  was  the  leading  spirit  in  founding  what  is 
now  a  prosperous  city.  He  held  various  oflSces  in  New 
Mexico,  and  served  one  term  as  a  member  of  the  Council,  or 
upper  house  of  the  Legislature. 

In  1880  he  became  local  Attorney  for  the  Atchison,  Topeka 
&  Santa  F^  Railroad  Company,  and  later  general  attorney 
for  the  Atlantic  &  Pacific  Railroad  Company,  a  position  he 
held  at  the  time  of  his  death.  He  was  interested  in  the  forma- 
tion of  the  territorial  Bar  Association,  and  was  serving  as  its 
President  when  he  died. 

As  a  lawyer,  Judge  Hazledine  was  noted  for  his  ability 
and  learning.  No  less  characteristic  was  his  uniform  polite- 
ness and  fair  dealing.  He  was  a  great  student  and  thoroughly 
acquainted  himself  with  legal  principles  and  the  decisions  of 
the  Courts.  As  a  corporation  lawyer  he  had  few  equals  and 
no  superior  in  the  western  Territories  and  States.  As  a  man, 
he  was  universally  popular.  His  was  a  familiar  name  through- 
out New  Mexico  and  Arizona,  especially  in  connection  with 
every  enterprise  calculated  to  advance  the  interests  of  either 
Territory  or  promote  the  happiness  and  prosperity  of  their 
people.  He  was  a  generous  man  and  a  good  friend.  His 
death  was  sudden,  for  he  was  sick  less  than  one  week  ;  and 
when  the  news  was  circulated  that  his  spirit  had  taken  its 
departure,  a  feeling  of  sadness  filled  the  heart  of  every  one 
who  heard  it. 

He  left  a  widow  and  three  young  daughters  and  niimberless 
friends  to  mourn  his  departure. 

The  universal  remark  was  that  a  good  man  had  gone  and  it 
would  be  difficult  to  find  his  equal.  New  Mexico  lost  a  staunch 
friend  and  defender  when  he  died,  the  community  one  of  its . 
main  supports,  and  the  Bar  one  of  its  ablest  members,  an 
advocate  and  practictioner  of  those  manly  virtues  which  mark 
the  great  lawyers  of  the  country. 
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NEW  YORK. 
JAMES  M.  DUDLEY. 

James  M.  Dudley  was  born  upon  his  father's  farm,  in  the 
town  of  Peru,  Bennington  county,  Vermont,  July  19th,  1813. 
His  father  achieved  local  distinction  by  winning  the  rank  and 
title  of  General  in  the  Vermont  militia  and  by  about  fifteen 
years  of  continuous  services  as  Jt  member  of  the  Vermont 
Assembly. 

Attendance  at  the  country  school  of  those  early  days,  during 
that  portion  of  the  year  when  his  services  upon  the  farm  were 
not  required,  was  the  only  opportunity  for  education  afforded 
the  young  man  until  his  seventeenth  birthday,  when,  conscious 
of  the  defects  in  his  education,  he  began  an  academic  course 
of  study  at  Chester  Academy,  which  he  completed  at  Burr 
Collegiate  Seminary,  Manchester,  Vermont. 

His  legal  studies  were  pursued  at  Ludlow,  Vermont, 
in  the  respective  oflSces  of  Judge  Washburn  and  Peter 
Thatcher  Washburn,  who  afterwards  became  Governor  of 
Vermont.  In  1854,  Mr,  Dudley  settled  in  Johnstown,  Ful- 
ton county.  New  York,  having  previously  resided  for  several 
years,  and  practiced  his  profession  in  the  then  existing  Court  of 
Common  Pleas,  at  Broadalbin  and  Oppenheim,  in  the  same 
county.  In  July,  1845,  while  at  the  latter  place,  he  was 
admitted  to  practice  law  in  all  the  courts  of  the  State  of  New 
York.  An  indomitable  will,  a  vigorous  intellect,  rugged 
honesty,  fidelity  to  his  client  and  great  capacity  for  work 
were  the  conspicuous  characteristics  which,  soon  after  remov- 
ing to  Johnstown,  brought  young  Dudley  prominently  before 
the  public  as  a  lawyer.  The  same  qualities  compelled  recog- 
nition from  his  professional  brethren,  and  demands  for  his  ser- 
vices as  counsel  in  important  and  complicated  cases  were  fre- 
quent. There  were  few  cases  of  importance  which  arose  in 
Fulton  county  during  the  latter  part  of  his  practice  with  which  he 
was  not  identified  either  as  counsel  or  attorney  of  record.    His 
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success  in  the  appellate  courts  was  phenomenal.  Of  the  many 
cases  taken  by  him  on  appeal  to  the  New  York  Court  of 
Appeals  he  lost  not  one. 

Among  the  public  positions  occupied  by  him  were  District 
Attorney  of  his  county  and  United  States  Commissioner. 
The  honor  and  respect  in  which  he  was  held  by  his  townsmen 
is  evidenced  by  his  election  and  re-election  to  the  oflSce  of 
President  of  the  Board  of  Education  of  Johnstown  from  1869 
to  the  time  of  his  death,  covering  a  period  of  nearly  a  quarter 
of  a  century.  He  represented  his  town  in  the  Board  of 
Supervisors  of  Fulton  County  for  two  terms,  during  one  of 
which  he  was  chairman  of  the  Board.  In  1872  and  1873,  he 
was  appointed  a  member  of  the  commission  to  revise  the  Con- 
stitution of  the  State  of  New  York.  As  such  he  served  upon 
some  of  the  most  important  committees  of  the  commission. 
Of  one  of  these — that  to  investigate  the  State  indebtedness — 
he  was  chairman.  As  part  of  the  result  of  the  work  of  that 
committee,  a  constitutional  provision  was  adopted  which  pro- 
hibited the  contracting  of  debts  by  municipal  corporation 
except  for  legitimate  corporate  purposes  and  for  the  support 
of  the  poor.  He  also  served  upon  the  finance  committee,  the 
investigations  of  which  resulted  in  wholesome  legislation  for 
the  prevention  of  bribery  at  elections.  His  services  in  con- 
nection with  this  work  seem  to  have  been  peculiarly  accept- 
able, for  we  find  him  upon  the  revision  committee,  the  business 
of  which  was  to  revise  the  work  of  the  commission  after  the 
adoption  of  the  various  constitutional  provisions. 

Originally  a  free-soil  Democrat,  he  cast  in  his  lot  with  the 
Republican  party  at  its  inception,  and  ever  after  remained  a 
staunch  adherent  of  that  political  organization. 

He  was,  emphatically,  a  broad  man.  The  truth  of  this  he 
exemplified,  not  only  in  the  practice  of  his  profession,  in  the 
discharge  of  his  duties  when  called  to  positions  of  public 
trust  and  in  his  social  and  civil  life,  but  in  the  diversity  of  his 
literary  studies,  for  which  he  possessed  a  keen  relish  and 
refined  taste. 
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In  1844,  he  was  united  in  marriage  to  Maria  Siiijartwout, 
who  died  on  the  4th  of  March,  1882. 

On  the  9th  of  April,  1892,  he  died,  as  he  had  lived,  honored 
and  beloved  by  all  who  knew  him. 

FRANCIS  KERN  AN. 

Francis  Kernan,  acting  President  of  the  American  Bar 
Association  in  1881-82,  was  born  in  Steuben,  now  in  the  county 
of  Schuyler,  January  14,  1816,  and  died  at  Utica,  New  York, 
on  September  7,  1892.  Mr.  Kernan  attended  the  common 
schools  until  1833,  and  then  went  to  Georgetown  College,  in 
the  District  of  Columbia,  where  he  studied  until  1836.  He 
went  through  five  of  the  seven  classes  in  this  college,  and  at 
the  end  of  two  terms  was  placed  ahead  of  his  associates,  but 
did  not  stay  to  graduate  from  the  college.  Mr.  Kernan  read 
law  with  his  brother-in-law,  Edward  Quin,  at  Watkins,  at  the 
head  of  Seneca  Lake.  He  came  to  Utica  and  read  law  with 
Joshua  A.  Spencer,  Oneida  county's  most  distinguished  lawyer, 
and  his  son  Hamilton,  from  May,  1839,  to  July,  1840,  and 
was  then  admitted  to  practice.  Mr.  Spencer  took  Mr.  Kernan 
into  partnership  with  him,  and  the  partnership  continued  from 
1840  until  1853,  when  Mr.  Spencer's  son  went  west.  The 
partnership  being  dissolved  in  1853,  Mr.  Kernan  took  as 
partner  his  brother-in-law,  George  E.  Quin,  the  firm  being 
Kernan  &  Quin.  In  1857,  William  Kernan  was  admitted  to 
partnership,  and  the  firm  became  Kernan,  Quin  &  Kernan- 
Mr.  Quin  died  in  1863.  The  firm  afterward  became  William 
&  N.  E.  Kernan,  John  D,  Kernan  being  a  member  until  he 
was  appointed  Railroad  Commissioner  on  the  organization  of 
the  Board  of  State  Railroad  Commissioners. 

Without  solicitation,  Mr.  Kernan  was  appointed  reporter  of 
the  Court  of  Appeals,*  and  served  from  1854  to  1857.  He 
was  offered  the  position  again,  but  declined  because  he  had  too 
much  other  work  to  do.  He  received  his  appointment  from  Gov. 
Seymour,  and  during  his  term  of  service  reported  four  volumes 
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of  the  decisions  of  the  court.  Mr.  Kernan  was  an  Alder- 
man of  the  city  of  Utica  in  1844-48,  representing  the  Fourth 
Ward,  serving  with  many  prominent  men.  The  first  legisla- 
tive office  to  which  he  was  elected  was  that  of  Member  of 
Assembly,  to  which  he  was  chosen  in  1860,  from  a  district 
which  was  strongly  Republican.  While  in  the  Legislature  he 
took  strong  ground  in  favor  of  the  prosecution  of  the  war. 
He  was  instrumental  in  killing  a  great  many  jobs,  not  by 
attacking  the  motives  of  those  who  were  behind  them,  but 
showing  clearly  that  the  Legislature  could  not  legally  make  the 
appropriations  asked.  In  1862,  he  was  elected  to  Congress 
from  his  county  by  a  small  majority  over  Roscoe  Conkling,  in 
a  district  which  was  Republican  by  nearly  3,000.  Mr.  Seymour 
was  running  for  Governor  at  the  same  time  and  Mr.  Kernan 
had  been  nominated  simply  to  help  elect  Mr.  Seymour. 
Among  the  Republicans  who  took  an  active  part  in  the  election 
of  Mr.  Kernan  were  Hon.  A.  D.  Barber,  P.  V.  Kellogg,  Mr. 
Ferry  and  others.  Within  his  own  party  Mr.  Kernan  was 
opposed  by  some  because  he  had  been  a  war  Democrat,  and  he 
had  been  nominated  at  a  mass  meeting  in  Rome,  which  would 
not  allow  him  to  decline  the  nomination.  In  Congress  he  was 
instrumental  in  having  the  capita  tax  on  emigrants  declared 
unconstitutional  and  killed  the  bill  which  proposed  to  restore 
the  head  money  paid  to  ship  owners. 

Mr.  Kernan  was  in  Congress  from  March  4,  1863,  to  March 
4,  1865.  There  were  many  war  measures  at  the  time,  and  the 
Republicans  were  very  aggressive.  Mr.  Kernan  voted  with  the 
Republicans  on  furnishing  supplies  to  carry  on  the  war.  He 
took  strong  ground  and  apoke  very  earnestly  against  the  propo- 
sition to  take  away  the  title  of  the  rebels  in  their  land.  This 
measure  was  passed  by  the  House,  but  was  killed  in  the  Senate, 
being  declared  unconstitutional.  It  was  debated  for  two  or 
three  weeks,  and  created  considerable  excitement  at  the  time. 
The  effort  to  pass  it  was  very  persistent. 

In  1867,  Mr.  Kernan  was  a  member  of  the  constitutional 
convention  which  proposed  a  few  amendments  to  the  judiciary 
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articles.  Later  he  was  appointed  by  Governor  Hoffman  to 
prepare  amendments  to  the  constitution  to  submit  to  the  people 
for  adoption.  The  report  of  the  convention  was  presented  to 
the  Legislature,  and  most  of  the  amendments  proposed  were 
submitted  to  the  people  and  ratified. 

In  January,  1875,  Mr.  Kernan  was  chosen  United  States 
Senator,  and  he  served  for  six  years  succeeding  March  4, 1875. 
On  the  resignation  of  Judge  Thurman,  Mr.  Kernan  became  a 
member  of  the  famous  Electoral  Commission  in  the  Hayes- 
Tilden  case,  but  not  until  after  the  whole  contest  had  been 
virtually  decided  by  declaring  the  vote  of  South  Carolina. 

February  10,  1870,  Mr.  Kernan  was  appointed  one  of  the 
Regents  of  the  University  of  the  State  of  New  York.  The 
recent  death  of  George  William  Curtis  made  him  the  oldest 
regent  in  active  service. 

The  questions  which  were  under  consideration  when  Mr. 
Kernan  was  in  the  Senate  were  mostly  those  of  finance.  The 
great  body  of  the  Senators  did  not  want  to  come  back  to  specie 
payment.  In  1873  it  had  been  determined  to  resume  specie 
payment  in  1879.  In  1875  a  strong  effort  was  making  to  kill 
this  measure.  Unlike  many  Democrats,  Mr.  Kernan  sided 
with  the  hard  money  men.  There  was  also  on,  at  the  time  of 
his  service,  the  other  struggle  over  items  in  the  tariff.  One  of 
the  measures  which  he  favored  was  taking  the  duty  off  quinine, 
the  poor  man's  medicine.  The  duty  on  this  drug  had  been 
very  high,  and  as  nearly  the  entire  import  was  controlled  by 
three  large  houses  in  this  country,  the  article  sold  for  more  than 
its  weight  in  silver.  For  two  or  three  years  Mr.  Kernan  was 
Chairman  of  the  Senate  Committee  on  Patents,  and  it  was  his 
policy  not  to  renew  patents  very  readily,  thus  giving  the  people 
the  benefit  of  many  inventions.  He  also  served  on  the  Finance 
Committee  and  on  the  Committee  for  the  Revision  of  the  Laws. 

In  1872,  Mr.  Kernan  was  nominated  by  the  Democrats  for 
Governor  of  the  State  of  New  York  and  ran  against  John  A. 
Dix.  •  Horace  Greeley  was  running  on  the  Democratic  ticket 
for  President  at  the  same  time,  a  fact  which  rather  handicapped 
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Mr.  Kernan.  He  was  defeated,  as  the  vote  showed,  in  the 
cities  of  New  York  and  Brooklyn.  His  vote  in  the  rest  of  the 
State  was  fully  as  good  as  Tilden  received  in  1874. 

Mr.  Kernan  was  a  member  of  the  Mechanics'  Association 
when  it  owned  Mechanics'  Hall  on  Hotel  street,  and  when  it 
gave  balls  and  lectures.  He  served  as  manager  of  the  State 
Lunatic  Asylum  for  several  years  and  resigned  when  he  was 
chosen  Senator.  For  many  years  he  was  director  of  the  Oneida 
County  Bank  and  also  its  President.  On  the  organization  of 
the  present  school  system  of  Utica  in  1843,  he  was  chosen  one 
of  the  School  Commissioners,  doing  what  he  could  to  inaugu- 
rate the  system  successfully.  He  served  in  this  capacity  for 
twenty  years.  Ever  since  he  went  to  Utica,  Mr.  Kernan  was 
a  member  of  St.  John's  church  and  served  as  trustee  for 
many  years  when  the  trustees  were  elected  by  the  pewholders. 
During  his  membership  of  the  church,  the  Orphan  Asylum  was 
enlarged  several  times  and  Assumption  Academy  built.  Sena- 
tor Kernan  contributed  liberally  and  took  an  active  part  in  the 
building  of  all  these  institutions. 

Having  been  educated  at  Georgetown  College,  Senator 
Kernan  was  chosen  as  the  representative  of  that  institution  to 
the  Baltimore  Catholic  Congress  in  1889. 

One  of  the  earliest  cases  in  which  Mr.  Kernan  was  engaged 
was  the  defense,  in  1841,  of  Alexander  McLeod,  who  was 
charged  with  the  burning  of  the  steamer  Caroline,  and  was 
finally  acquitted. 

Among  the  civil  cases  in  which  Senator  Kernan  took  an 
active  part,  was  the  long  continued  litigation  growing  out  of  the 
failure  of  the  Ontario  Branch  Bank,  also  the  defense  of  Thomas 
Buchanan,  Jr.,  in  the  suits  brought  against  him  by  Charles  S. 
Symonds,  receiver  of  the  People's  Safe  Deposit  and  Saving 
Institution  of  the  State  of  New  York,  otherwise  known  as  the 
Beehive  Bank.  He  was  also  engaged  in  many  prominent  cases 
in  the  United  States  Circuit  and  District  Courts. 

Mr.  Kernan  belonged  to  a  large  and  noted  family*  His 
father.  General  William  Kernan,  came  from  the  county  Cavan, 
Ireland,  in  1799,  to  America. 
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On  May  23,  1843,  he  married  Hannah  Avery,  daughter  of 
Nicholas  Devereux,  by  whom  he  had  ten  children.  She  is 
living,  as  are  also  eight  of  the  children. 

NATHANIEL  CLEVELAND  MOAK. 

In  the  death  of  Nathaniel  Cleveland  Moak,  September  17, 
1892,  both  the  Albany  bar  and  the  legal  profession  of  New 
York  State  lose  one  of  the  ablest  of  lawyers.  Although  his 
death  was  not  entirely  unexpected,  it  was,  nevertheless,  a 
great  shock  to  the  community,  and  many  will  mourn  the  loss 
of  a  sincere  friend  and  a  man  of  ability,  kindness  and  per- 
sonal qualities  that  made  him  a  shining  light.  He  is  survived 
by  his  widow  and  a  brother  and  sister. 

The  career  of  Nathaniel  Cleveland  Moak  furnishes  a  strik- 
ing example  of  what  may  be  accomplished  by  studious  habits 
and  strong  perseverance,  although  there  may  be  many  diflS- 
culties  to  surmount.  He  was  born  October  3,  1833,  at 
Sharon,  N.  Y.  He  worked  on  his  father's  farm  until  he  was 
sixteen  years  of  age.  During  the  winter  terms  he  attended 
the  district  schools  in  the  neighborhood.  He  was  much 
inclined  to  be  a  student,  and  developed  his  physical  powers  in 
the  field,  as  well  as  his  mental  powers  by  such  educational 
advantages  as  he  could  obtain. 

In  1849,  he  attended  two  or  three  terms  at  the  Cherry 
Valley  Academy,  where  he  made  a  brilliant  student.  By  this 
time  he  was  fully  determined  to  drink  deep  of  the  spring  of 
knowledge,  and  he  entered  the  Cooperstown  Academy,  having 
struggled  on  the  farm  until  he  had  saved  enough  to  pay  his 
expenses  for  about  a  year.  While  here  Mr.  Moak  resided  in 
the  family  of  Dr.  Fox,  where  he  obtained  a  knowledge  of 
anatomy  and  physiology.  This  proved  of  great  use  to  him  in 
future  years,  being  the  basis  of  an  unusually  thorough  and 
practical  knowledge  of  medical  jurisprudence. 

He  taught  district  schools  during  the  winters  of  1851  and 
1852.     In  1853,  he  entered  the  law  office  of  James  E.  Dewey, 
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at  Cherry  Valley,  as  a  student,  and  soon  gained  a  knowledge 
of  the  law  sufficient  to  allow  him  to  practice  in  Justices' 
Courts.  Here  he  obtained  the  confidence,  experience  and 
skill  which  have  been  the  foundation  of  his  great  legal 
success.  Having  passed  through  the  hardships  which  a  young 
lawyer  experiences,  Mr.  Moak  was  ever  ready  and  willing  to 
aid  and  advise  young  men.  The  number  of  letters  asking  for 
such  advice  which  he  received  and  answered  each  year  was 
enormous. 

In  January,  1856,  he  was  admitted  to  the  bar  at  Cortland- 
ville.  In  the  fall  of  1865,  Mr.  Moak  removed  to  Oneonta, 
where  he  practiced  until  the  fall  of  1867.  He  then  removed 
to  Albany,  and  became  one  of  the  leading  memberg  of  the  bar. 
He  was  almost  a  legal  encyclopaedia,  and  had  great  skill  also 
as  a  trial  lawyer.  In  the  famous  ^'  Susquehanna  War  '* 
between  Ramsey  and  Fisk  iand  Gould  for  the  possession  of 
the  Susquehanna  Railroad,  he  was  one  of  Mr.  Ramsey's 
trusted  advisers.  Mr.  Moak  was  elected  District  Attorney  of 
Albany  county,  entering  upon  his  duties  January  1,  1872,  his 
term  ending  December  31,  1874. 

When  he  retired  from  office,  Mr.  Moak  confined  himself 
almost  entirely  to  civil  cases,  though  he  occasionally  took  up  a 
criminal  case.  His  practice  was  one  of  th-e  most  varied  and 
extensive  in  the  State.  He  had  probably  the  most  extensive 
private  law  library  in  the  country,  numbering  about  16,000 
volumes.  He  was  just  and  honest.  He  had  drawn  and  aided 
the  passage  of  many  needed  legal  reforms.  Mr.  Moak  had  per- 
formed a  vast  amount  of  literary  labor.  In  1869,  he  edited 
Clarke's  Chanceity  Reports,  contributing  elaborate  notes.  In 
1872,  he  began  the  re-publication  of  the  current  English 
cases  under  the  title  of  **  English  Reports."  In  1873,  he 
edited  ''Van  Santvoord's  Pleadings."  It  is  a  standard  work. 
In  1881,  he  pul?lished  an  edition  of  "  Underbill  on  Torts," 
greatly  enlarged  and  extended.  His  lectures  at  the  Albany 
Law  School  furnished  a  mass  of  information  for  students  and 
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the  profession.  In  his  early  professional  life  he  edited  a 
county  newspaper.  Mr.  Moak  was  a  pronounced  Democrat, 
though  not  a  politician.  He  believed  in  honesty  in  politics. 
He  was  an  orator  of  rare  ability  and  a  great  lover  of  literature. 


OHIO. 

RUFUS  P.  RANNEY. 

Judge  Rufus  P.  Ranney  died  at  his  home  in  Cleveland, 
Ohio,  on  Sunday,  December  6,  1891,  at  the  age  of  78  years. 
He  was  a  native  of  Massachusetts,  and  with  his  parents  early 
moved  to  Ohio,  where  he  became  part  of  that  sturdy  band  of 
New  England  pioneers  who  settled  the  Western  Reserve,  and 
in  the  contact  with  nature  and  in  subduing  it,  was  laid  the 
foundation  of  that  rugged  character  which  pre-eminently  dis- 
tinguished him  through  life. 

He  entered  Western  Reserve  College  clad  in  a  suit  earned 
by  chopping  wood  at  twenty-five  cents  per  cord,  but  he  was 
unable  to  complete  the  course  at  College,  and  at  the  age  of  22 
he  carried  all  his  worldly  possessions  upon  his  person  to  Jef- 
ferson, in  Ashtabula  County,  and  began  the  study  of  law  with 
Joshua  R.  Giddings  and  Benjamin  F.  Wade,  then  partners  in 
practice. 

After  a  year's  study  he  was  admitted  to  the  Bar,  and  Mr. 
Giddings  being  elected  to  Congress,  Ranney  was  admitted  to 
a  partnership  in  the  law  firm  of  Wade  &  Ranney.  Wade  & 
Ranney  were  the  leaders  of  the  bar  in  north-eastern  Ohio,  and 
in  1845  Ranney  removed  to  Warren,  Trumbull  County,  which 
was  then  the  chief  center  of  wealth  and  business  in  that  part 
of  the  state.  In  1850,  at  the  age  of  36,  he  was  elected  a 
member  of  the  Constitutional  Convention  which  framed  the 
present  Constitution  of  the  State.  The  debates  in  that  dis- 
tinguished body  were  participated  in  by  several  men  who  are 
entitled  to  rank  among  the  ablest  in  the  State,  but  are  enriched 
by  those  contributed  by  Ranney  upon   all  topics,  and  which 
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gave  clear  evidence  of  his  familiarity  with  the  philosophy  and 
history  of  government  and  of  law.  He  was  at  once  recognized 
as  one  of  the  ablest  reasoners  and  most  skillful  debaters  on 
governmental  questions  and  principles  of  jurisprudence. 

When  called  to  the  Supreme  bench  of  the  State,  first  by  the 
Legislature  and  afterwards  by  election  by  the  people,  he  at 
once  gave  evidence  of  rare  legal  scholarship  and  a  profound 
understanding.  His  instant  and  accurdte  apprehension  of  the 
legal  principles  involved  in  a  state  of  facts  presented  for 
decision,  coupled  with  a  power  to  apply  them  accurately, 
peculiarly  adapted  him  to  judicial  work.  No  amount  of 
sophistry  or  confusion  could  prevent  him  from  seeing  at  a 
glance  the  salient  features  in  a  case,  and  no  argument,  however 
cogent  or  impassioned,  could  lead  him  from  the  truth.  His 
opinions  recorded  in  the  reports  of  the  Court  are  models,  both 
of  accurate  exposition  of  legal  principles  and  of  English 
composition. 

His  perfect  mastery  of  legal  principles  was  no  less  remarka- 
ble and  admirable  than  his  ability  to  state  them  with  accuracy 
and  power.  Probably  no  Judge,  English  or  American,  ever 
possessed  the  faculty  of  stating  legal  propositions  with  greater 
force  and  clearness  than  did  Judge  Ranney. 

There  never  was  the  slightest  doubt,  obscurity  or  uncertainty 
in  his  judicial  utterances.  No  principle  once  adjudicated  by 
him  ever  needed  to  be  again  reviewed,  or  could  be  again  reaf- 
firmed or  restated  to  advantage.  His  deliberate  statement  of 
a  proposition  exhausted  the  subject,  and  in  Ohio  his  decisions 
were,  and  still  are,  oracles. 

But  Judge  Ranney's  eminent  ability  as  a  jurist,  and  his 
truly  wonderful  mastery  of  English  and  power  of  statement 
were  not  his  noblest  quality  as  a  Judge.  This  consisted  in 
his  exalted  patriotism  and  unswerving  fidelity  to  justice.  No 
loftier  patriotism  was  ever  felt  than  was  expressed  in  his  dis- 
senting opinion  found  in  the  concluding  pages  of  the  15th  Ohio 
State  Reports,  denying  the  constitutionality  of  the  act  of  the 
Legislature  allowing  Ohio  soldiers  to  vote  in  the  field. 
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His  anxious  care  for  the  rights  of  the  people  was  evident 
from  his  unwearied  efforts  in  framing,  and  afterwards  in  inter- 
preting, the  Constitution  so  as  to  limit  and  prevent  the  aggres- 
sions of  corporations,  and  to  preserve  to  the  Legislature  the 
right  to  reclaim  powers  and  franchises  when  they  should  prove 
to  be  dangerous  to  the  masses.  He  was  thoroughly  demo- 
cratic, in  the  best  sense  of  the  term,  and  greatly  true  to  the 
cardinal  principles  of  this  republican  system  of  government. 
To  any  one  familiar  with  his  judicial  decisions,  it  is  clear  that 
a  rugged  sense  of  those  innate  sentiments  of  justice  was  ever 
present  to  his  understanding  and  any  appeal  to  him  for  an 
"  expediency  ''  decision  would  be  idle. 

He  knew  no  persons  or  consequence  when  the  law  and 
justice  were  known.  He  went  to  the  mark  with  a  steadiness 
and  severity  which  put  to  shame  all  temporizing  and  artifice. 
No  interests  were  respected  but  such  as  squared  with  sound 
legal  principles.  Any  other  apparent  justice  was  injustice  in 
disguise,  from  which  he  tore  the  mask  and  exposed  its  odious 
deformity. 

In  his  judicial  bearing  he  was  dignified  and  firm,  yet 
courteous  and  gentle.  It  was  the  blending  of  the  power  and 
courage  of  the  lion  with  the  gentleness  and  mildness  of  the 
Iamb. 

These  sterling  qualities  which  so  distinguished  him  as  a 
judge  made  him  equally  eminent  as  a  practitioner.  No  one 
ever  received  from  him  inconsiderate  or  flippant  legal  advice. 
No  scheme  for  the  perpetration  of  injustice  or  fraud  ever 
secured  the  aid  or  encouragement  of  his  great  talents,  but 
many  such  attempts  have  been  prevented  and  failed  of  accom- 
plishment by  meeting  him  in  the  way.  He  has  had  a  part  in 
nearly  all  the  really  great  litigation  in  Ohio  for  nearly  half  a 
century. 

While  he  was  thus  eminent  in  his  chosen  profession,  he  was 
a  friend  and  patron  of  practical  education.  He  was  alwaj^ 
interested  in  public  questions  affecting  the  people  of  his  city, 
state  or  country,  and  every  cause  that  had  for  its  purpose  the 
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betterment  of  the  people  found  Judge  Ranney  its  friend  and 
his  gifted  speech  and  pen  its  ally. 

He  was  familiar  with  several  foreign  languages,  and  always 
informed  and  interested  in  questions  of  European  politics. 

In  privjrte  life  he  was  above  suspicion  or  reproach,  and  if 
his  great  mind  could  not  unbend  to  participate  in  and  enjoy 
the  vanities  and  frivolities  of  society  he  was  still  in  private 
converse  one  of  the  most  interesting  and  delightful  com- 
panions. 

As  an  orator  he  had  a  style  and  power  peculiarly  his  own. 
He  had  a  countenance  which  repelled  the  suspicion  that  he 
could  be  insecere,  or  could  attempt  to  mislead  or  deceive.  His 
robust  frame,  erect  even  in  age,  his  stately  and  dignified  bear- 
ing, gave  him  power  before  his  audience  and  almost  won  his 
cause  for  him  before  his  speech  began. 

Under  his  masterly  statement  of  his  case  or  subject,  diflS- 
culties  disappeared,  and  the  light  as  he  saw  it  and  wished 
others  to  see  it  was  like  the  midday  sun.  Without  moving  or 
firing  the  passions  or  emotions,  he  laid  siege  to  the  under- 
standing and  difficult  things  were  made  easy  and  devious  ways 
were  made  straight.  His  sentences  were  rounded  and  com- 
plete, his  style  chaste,  his  words  fitly  chosen,  always  with  a 
view  to  clearness  and  force,  rather  to  euphony  ;  his  voice  was 
mild  and  agreeable,  his  manner  majestic,  candid  and  simple, 
and  if  to  charm,  to  instruct  and  to  persuade  can  constitute  one 
an  orator,  then,  indeed.  Judge  Ranney  was  an  orator. 

Such  in  brief  were  his  character  and  endowments.  His 
death,  like  the  death  of  all  great  men,  is  a  loss  to  his  country. 
He  won  distinction  in  spite  of  a  modesty  that  would  have 
avoided  it.  He  held  high  office  in  moulding  the  government 
of  his  state  without  being  exalted,  and  never  held  an  office  to 
which  he  did  not  give  an  exalted  character. 

In  paying  this  feeble  tribute  to  his  memory  we  may  not 
inaptly  quote  his  own  words  uttered  in  memory  of  another, 
'^  This  is  one  of  the  occasions  when  we  can  speak  words  of 
eulogy  and  praise  without  mental  reservation." 
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PENNSYLVANIA. 
ANDREW  rODD  McCLINTOCK. 

Andrew  Todd  McClintock,  a  member  of  the  American  Bar 
Association,  died  after  a  brief  illness  at  his  home  in  Wilkes- 
barre,  Pa.,  January  14,  1892,  in  the  eighty-second  year  of 
his  age.  Mr  McClintock's  family  on  both  his  father's  and 
mother's  side  was  of  Scotch-Irish  descent ;  his  father,  Samuel 
McClintock,  was  born  in  1776,  of  Scotch  parents,  in  county 
Donegal,  Ireland,  and  at  the  age  of  eighteen  came  to  this 
country,  and  was  here  soon  afterwards  joined  by  his  father 
and  other  members  of  the  family,  and  settled  in  Northumber- 
land, Pa.,  where  the  subject  of  this  notice  was  born  February 
2,  1810.  His  mother  was  Hannah  Todd,  the  daughter  of  Col. 
Andrew  Todd,  of  Montgomery  county,  an  officer  who  had 
seen  service  in  the  War  of  Independence. 

Mr.  McClintock  received  his  early  education,  as  well  as  his 
preparation  for  college,  at  his  home  and  at  the  village  schools, 
overcoming  the  obstacles  and  lack  of  advantages  incident  to 
the  pursuit  of  the  higher  branches  of  knowledge  at  that  time 
by  a  sturdy  industry  and  application  which  manifested  them- 
selves as  traits  of  his  young  character  and  as  signs  of  promise 
for  the  future.  At  an  early  age  he  entered  the  sophomore 
class  of  Kenyon  College,  then  under  the  administration  of 
Bishop  Mcllvaine,  where  he  was  the  classmate  of  several 
young  men  who  afterward  became  distinguished  in  public  life, 
among  whom  were  Edwin  M.  Stanton,  ex-Justice  David 
Davis  and  Rufus  King.  After  leaving  college  he  registered 
as  a  law  student  in  the  office  of  James  Hepburn,  Esq.,  in  his 
native  town,  and  at  the  end  of  a  year  removed  to  Wilkesbarre 
and  completed  the  prescribed  course  of  study  in  the  office  of 
the  late  Chief  Justice  Woodward,  and  was  admitted  to  practice 
in  Luzerne  county  August  8,  1836.  Immediately  upon  his 
admission  to  the  bar  he  formed  a  law  partnership  with  his 
former  preceptor.  Judge  Woodward,  who  was  soon  afterwards 
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elected  a  delegate  to  the  Constitutional  Convention  which 
met  in  1837,  and  his  absence  from  home  caused  by  attendance 
upon  the  sessions  of  the  convention  and  after  the  adjournment 
of  that  body,  prolonged  for  another  period  by  reason  of  ill 
health,  left  wholly  to  the  care  of  Mr.  McClintock  the  large  and 
growing  practice  of  the  firm.  This  partnership  continud  until 
the  acceptance  by  Mr.  McClintock,  in  1839,  of  the  oflSce  of 
District  Attorney  under  appointment  of  the  Attorney  General, 
when  it  was  dissolved  in  its  business  relations,  but  the  asso- 
ciation thus  formed  served  as  the  basis  of  a  life-long  friendship 
between  its  members.  The  duties  of  the  office  of  District 
Attorney  he  found  to  be  uncongenial  to  his  tastes  and  of  a 
character  unsuited  to  the  growth  of  the  practice  he  sought, 
and  after  experiencing  the  responsibilities  and  the  emoluments 
of  the  place  for  one  year  he  resigned  the  office  with  a  sense  of 
relief,  and  devoted  his  energies  and  undivided  attention  to  his 
private  practice. 

The  judicial  district  that  then  included  Luzerne  county 
comprised  also  within  its  limits  several  of  the  northern  counties 
of  the  State ;  and  the  Court  sat  successively  in  each,  traveling 
from  one  to  the  other  on  horseback,  followed  or  accompanied 
by  the  attorneys,  whose  first  meetings  with  their  clients  were 
often  times  at  the  court  house  door.  This  part  of  the  State 
was  in  those  days  sparsely  inhabited  ;  the  people  were  engaged 
mainly  in  agricultural  pursuita ;  the  articles  of  trade,  barter 
and  exchange  were  the  products  of  the  farm  ;  a  small  quantity 
of  coal  from  the  mines  in  the  neighborhood  of  Wilkes  Barre 
found  its  way  to  the  seaboard  in  arks  by  the  uncertain  and 
dangerous  navigation  of  the  Susquehanna  River.  The  character 
and  volume  of  business  transacted  by  the  Courts  were  governed 
by  these  conditions  so  long  as  they  existed ;  though  there  was 
a  large  proportion  of  cases  afiecting  titles  arising  out  of  inter- 
fering claims  under  the  so  called  Yankee-Pennamite  contro- 
versy, a  legacy  of  a  former  generation,  born  to  controversy  and 
inured  to  hardship  and  vicissitude. 
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During  the  period  of  fifty  years  succeeding  1836,  the  changes 
in  the  region  in  question  have  been  of  a  radical  nature,  and  far^ 
reaching  in  their  results.  The  development  of  the  anthracite 
coal  industry  supplies  a  product  of  millions  of  tons  instead  of 
the  few  thousands  of  1836 ;  a  vast  system  of  railways  provide 
carriage  to  every  market;  the  wilderness  and  barrens  have 
given  place  to  thriving  towns  and  cities ;  and  a  large  popu* 
lation  finds  employment  and  support  in  the  commercial  life  and 
activity  of  the  region. 

In  a  field  undergoing  so  great  a  transformation,  affecting  all 
conditions  and  interests  within  its  influence,  Mr.  McGlintock 
began  his  practice,  and  gradually  extended  it  throughout  the 
judicial  district,  practicing  in  the  present  counties  of  Luzerne, 
Lackawanna,  Susquehanna,  Wyonaing,  Bradford,  Wayne  and 
Pike.  He  persevered  in  his  professional  labors  uninterruptedly, 
,  with  more  singleness  of  purpose,  perhaps,  than  any  of  his 
associates  at  the  Bar.  He  suffered  nothing  to  divert  his  atten- 
tion from  his  fixed  purpose.  Though  a  man  of  positive  views 
on  the  questions  that  divided  the  parties  of  that  day,  and 
interested  in  all  concerns  of  his  party,  political  honors  or  offi* 
cial  station  presented  no  allurements  to  his  mind.  He  brought 
to  his  task  an  exceptional  capacity  for  labor,  proceeding  from 
a  sound  mind  in  a  sound  body ;  a  genius  for  continued  appli* 
cation ;  a  recognition  of  his  whole  duty  in  his  profession 
together  with  thoroughness,  integrity  and  courage. 

Mr.  McClintock  was  identified  with  this  march  of  improve- 
ment from  its  inception  ;  many  of  the  enterprises  were  wont  to 
rely  upon  his  counsel  as  well  in  their  business  management  as 
in  their  afiairs  afi'ected  by  the  law ;  much  of  the  capital  that 
found  profitable  investment  in  the  growing  industries  or  in 
landed  estate  was  directed  by  his  judgment.  He  became  the 
legal  adviser  in  many  private  estates,  and  held  the  same  rela- 
tions to  a  majority  of  the  mining  corporations  and  individual 
coal  operators,  as  well  as  to  the  carrying  companies,  notably  the 
Delaware,  Lackawanna  &  Western  Railroad  Company,  the 
Delaware  and  Hudson  Canal  Company,  the  Pennsylvania  Canal 
Company  and  the  Pennsylvania  Coal  Company. 
30 
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In  these  relations  he  was  associated  with  interests  embracing 
a  large  portion  of  the  business  and  property  of  the  county,  and 
was  concerned  in  all  the  principal  law  cases  arising  during  and 
after  this  transition  period.  The  novel  question  of  several 
estates  in  land  originating  from  the  severance  of  the  ownership 
of  the  surface  or  soil  from  that  of  the  underlying  coal  strata ; 
the  legal  eflFect  of  the  so-called  coal  leases,  under  which  exten- 
sive tracts  of  valuable  coal  lands  were  held  by  an  undefined 
tenure;  the  construction  of  a  variety  of  mining  contracts,  and 
the  concurrent  legislation  on  these  and  kindred  subjects 
called  forth  from  time  to  time  under  his  presentation  and 
argument  a  line  of  judicial  decisions  that  comprise  in  a  large 
measure  the  body  of  laws  at  present  governing  these  subjects. 

In  1867,  Luzerne  country  became  entitled  by  act  of  Legis- 
lature to  an  additional  law  judge.  In  recognition  of  his 
standing  at  the  bar  and  in  the  community,  of  his  attainments 
and  uprightness  of  character,  Mr.  McClintock  was,  by  common 
consent,  looked  upon  as  the  most  eligible  man  for  the  place. 
The  bar  took  action  in  the  matter  and  asked  permission  to  use 
his  name  in  connection  with  the  office  ;  prominent  men  of  both 
political  parties  likewise  urged  the  same  request.  This 
expression  of  public  sentiment,  unusual  as  it  was  gratifying, 
in  acknowledgment  of  his  entire  worthiness,  gave  assurance 
iti  advance  of  his  election  to  the  office  without  opposition. 
Nothing  was  wanting  except  his  assent.  He,  nevertheless, 
felt  constrained  to  decline,  stating,  among  other  reasons,  that 
his  relations  to  an  extended  clientage  had  been  of  so  con- 
fidential a  nature  and  of  such  long  standing  that  he  would  not 
feel  free  to  sit  in  cases  where  these  interests  were  involved, 
even  though  they  might  arise  after  his  relations  as  counsel  to 
such  interests  had  ceased,  and  he  could  not,  therefore,  dispose 
of  what  must,  in  the  next  few  years,  make  up  the  greater  part 
of  the  business  of  the  courts. 

Although  absorbed  in  the  exacting  concerns  of  his  pro- 
fession, the  calls  upon  his  time  and  attention  proceeding  from 
public  duty  and  business  relations  were  not  suffered  to  pass 
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unheeded.  In  1874,  he  served  on  the  Commission  to  revise 
the  Constitution  of  the  Commonwealth  by  appointment  of  the 
Governor  under  the  authority  of  the  Legislature,  being  associ- 
ated in  the  responsibilities  of  the  appointment  with  ex- Chief 
Justice  Agnew,  Judge  Williams,  of  the  Supreme  Court,  Ben- 
jamin H.  Brewster,  Attorney- General  Dimmick  and  others.  lie 
participated  in  all  the  deliberations  of  the  body  and  joined  in  the 
report  embracing  the  result  of  their  labors.  He  was  for  many 
years  President  of  the  Luzerne  County  Bible  Society,  the 
Wilkesbarre  Hospital,  the  Hollenback  Cemetery  Association, 
the  Wyoming  Historical  and  Geological  Society,  the  Wilkesr 
barre  Institute,  and  the  Luzerne  Bar  Association  ;  he  served 
also  as  a  director  of  the  Delaware,  Lackawanna  &  Western 
RailroadCompany  and  several  banks  and  other  local  institutions. 
During  more  th^n  fifty  years  he  was  a  member  of  the  First 
Presbyterian  Church  aiid  an  elder  for  half  that  period.  He  acted 
several  times  as  one  of  tfie  Commissioners  of  the  Presbytery 
of  Lackawanna  in  the  General  Assembly.  He  received  from 
Princeton  College  in  1870  the  degree  of  LL.D. 

In  stature  he  was  tall,  of  massive  frame,  and  endowed  with 
great  strength  and  endurance,  dignified  in  bearing,  yet  gentle, 
genial  and  sincere  in  temperament ;  the  grace  of  his  presence 
and  the  charm  of  his  manner  impressed  everyone  who  came 
within  the  range  of  their  influence. 

His  life  woik  and  the  commanding  position  he  attained  at 
the  bar  and  in  the  community  where  he  lived  signify  more 
plainly  than  words  the  measure  of  his  abilities  and  the  noble- 
ness of  his  character. 
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Note. — This  list  has  been  compiled  by  the  Secretary  of  the  American 
Bar  Association  from  replies  to  circulars  sent  out ;  and  while  pains  have 
been  taken  to  make  it  as  complete  as  possible,  it  is  probable  that  some 
Associations  have  been  omitted.  In  some  cases  the  officeis  for  former 
years  are  given  where  officers  for  1892  are  not  known.  The  Secretary 
will  be  much  indebted  for  information  of  any  omissions  and  for  cor- 
rections of  the  names  of  the  officers.  • 


ALABAMA. 


NAME.  PBESIDENT.  SECBETABT. 

Alabama  State  Bar  As-    A.  C.  Hargrove,  Alex.  Troy, 

soclation.  Tuscaloosa.  Montgomery. 

Birmingham    Bab   As-    Alex.  T.  London,  W.  K.  Terry, 

SOCIATION.  Birmingham.  Birmingham. 

AEKANSAS. 

Arkansas  State  Bar  As-    M.  T.  Sanders,  G.  W.  Shinn, 

sociation.  Helena.  Little  Eock. 

CALIFOENIA. 

California  State  Bar  As-  Charles  J.  Swift, 

sociation.  San  Francisco. 

JjOS  Angeles  Bab  As-    F.  H.  Howard,  F.  G.  Finlayson, 

SOCIATION.  Los  Angeles.  Los  Angeles. 

Oakland  Bab  Associa-    J.  H.  Smith,  Geo.  E.  DeGolia, 

TiON.  Oakland.  ,  Oakland. 

Bab     Association     op    W.  W.  Morrow,  George  N.  Towle  Jr., 
San  Fbancisco.                      San  Francisco.  San  Francisco. 
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ODLOBADO. 


UESfxnL.  Bar  AjviociA'  A.  E.  Pauisfjo,  J.  M 

nay.  Heorer.  Dien 

OOXyECTICUT. 

State  Bar    Asfociatioo  Chas.  E.  Perkins,  Chas  M.  Jceljn, 

of  CofMiecticot.  Hartford.  Hartford. 

BfUiiriKPOBT  Bae  AiiSO-  Darid  F.  Holiister.  Wm.  fl.  Kelsej, 

CIATI09,  Bridgeport.  BridgepiHt. 

Faihviklv  Cocvty  Bas  8amoel  FesBeoden,  William  R  She! ton, 
LiBKARY  AmociATioyi,                       .Stamford.  Bridg»-port. 

Haatfokd  Coujity  Bab  Charles  E.  Perkins,  William  F.  Hennev, 

Amor.iATioy.  «  Hartford.  Hartford. 

LiTCiiFiRM>  C  o  U  V  T  Y  James  Huntington,  Dwight  C.  Eilboam, 
Bar  AiHOCiATiOK.                           Woodbury.  Litchfield. 

Nkw     HAveir    ('ocnty  John  W.  Ailing,  E.  A.  Anketell, 

Bab  AHHOCiATioif.  New  Haven.  New  Haren. 

New    Lonix)N    Coukty  John  T.  Wait,  Lucius  Brown, 

Bab  A»iOc;iATiON.  Norwich.  Norwich. 

Tolland  County  Bae  B.  H.  Bill,  E.  O.  Dimock, 

A)»H<>ciATioK.  Rockville.  Tolland. 

WiNDJiA  M  County  Bae  John  J.  Penrose,  S.  H  Seward, 

Ahhociation.  Central  Village.  Putnam. 

DELAWARE. 

Bar     AHBocrATiON     of  Charles  B.  Lore,  Geo.  H.  Bates, 
New  Castlk  County.                    Wilmington.  Wilmington. 

DISTRICT  OF  COLUMBIA. 

Bar  AsBOCiation  of  the  Reginald  Fendall  ('9I),Cha8.  A.  Elliot  ('91), 
I^istrict  of  Columbia.  Washington.  Washington. 

m 

Fkdkhal  Bar  Ahsocia-  John  W.  Douglass,  George  A.  King, 

TION  OF  D.  C.  Washington.  Washington. 
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FLORIDA. 

NAME.  PRESIDENT.                            SECBETAKY. 

Florida  State  Bar  Asso-  Edward  Badger, 

ciation.  Ocala. 

jACKSONVrLLB  BaB  Ag- 
SOCIATION. 

Obanoe    County    Bar  E.  M.  Hammond  ('91),  John  C.Jones  (*91), 

Association.  Orlando.                            Orlando. 

GEOBOIA. 

Georgia    Bar    Associa-  Washington  Desau^       John  W.  Akin, 

tion.  Ma($on.                        Carterevllle. 

Atlanta  Bar  Associa-  Jno.  L.  Hopkins,          Walter  H.  Rhett, 

TION.  Atlanta.                              Atlanta; 

ILLINOIS, 

Illinois  State  Bar  Asso-  Lyman  Trumbull,          William  L.  Gross,, 

ciation.  Chicago,                        Springfield. 

Chicago  Bar  Associa-  Geo.  W.  Cass,               Howard  Henderson. 

TION.  Chicago.                             Chicago. 

INDIANA. 

Dearborn  County  Bar  Hugh  D.McMullen(91),  Warren  N.  Hauck('91), 

Association.  Amora.                   Lawrenceburg, 

Grant  County  Bab  As-  R.  T.  St.  John,             Elias  Bundy, 

SOCIATION.  Marion.                               Marion. 

Indianapolis  Bar  As-  Silas  M.  Shepard,          Lawson  M.  Harvey, 

SOCIATION.  Indianapolis.                       Indianapolis. 

EoKOMO   Bar   Associa-  Milton  Garrigues,         Joseph  C.  Herron, 

TION.  Kokomo.                            Kokomo. 

NoBLBSViLLE  Bar  Asso-  W.  S.  Christian,            Meade  Vestal, 

CIATION.  Nbblesville.                        Noblesville. 

Owen  County  Bar  As-  W.M.Franklin ('91), 

SOCIATION.  Spencer. 

Terre  Haute  Bar  As-  Joshua  Jump,                I.  H.  C.  Royce, 

SOCIATION.  Terre  Haute.                      Terre  Haute. 
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INDIANA.— Continued. 

liTAMB.  PRESIDENT.  SECBETABY. 

Tipton    Bab    Associa-    Daniel  Waagb  ('91),    J.  M.  Frippen  ('91), 

TiON.  Tipton.  Tipton. 

Wabash   County   Bab    B.  F.  Williams,  James  D.  Conner,  Jr., 

Association.  Wabash.  Wabash. 

IOWA. 

Clabke    Cotjnty    Bab    E.  F.  Bilej,  W.  M.  Hyhind,  . 

Association. 

Dbcatub   County  Bab    B.  L.  Parrish,  Stephen  Varga, 

Association.  Leon.  Leon^ 

Des  Moines  Bab  Asso-    Wm.  Connor,  F.  S.  Dunshee, 

CIATION.  Des  Moines.  Des  Moines. 

KANSAS. 

Bar  Association  of  the    T.  F.  Garver,  C.  J.  Brown, 

State  of  Kansas.  Salina,  Topeka. 

Leavenworth  Law  Li-    Thos.  P.  Fenlon,  William  Dill,    • 

BRARY  Association.  Leavenworth.  Leavenworth. 

ToPEKA    Bar    Associa-    W.  P.  Douthitt,  Jas.  A.  Troutman, 

TION.  Topeka.  Topeka. 

Wichita  Bar  Associa-    Edwin  White  Moore,    Charles  H.  Brooks, 

TION.  Wichita.  Wichita. 

KENTUCKY. 

Western  Kentucky  Bar    Malcolm  Yeaman,         J.  G.  Poore, 

Association.  Henderson.  Frankfort. 

LOUISIANA. 

Bar  Association  of  Lou-    J.  W.  Burgess,  T.  Sambola  Jones, 

isiana.  Baton  Bouge.  Baton  Bouge- 

Natchitoches  Bar  As-    Wm.  H.  Jack,  ('90),     C.  V.  Porter,  ('90), 

sociATiON.  Natchitoches.  Natchitoches. 

New  Orleans  Law  As-    Jas.  McConnell  ('91),    J.  Ward  Gorley  ('91), 
SOCIATION.  New  Orleans.  New  Orleans. 
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MAINE. 

NAME.  PBEBIDENT.                            SECBETABT. 

Maine  State  Bar  Asso-  Chas.  F.  Libbj,            Leslie  C.  Coraish, 

elation.  *        Portland.                             Augnsta. 

OuMBEBLAND  Bab  Asso-  Sewall  G.  Strouty           Bichard  Webb, 

ciATiON.  Portland.                           Portland. 

Fbankltn  County  Bab  H.  L.  Whitcomb,          E.  E.  Richards, 

Association.  Farmington.                      Farmington. 

Kennebec  Law  Libba-  (Senior  Member  of  Bar),  H.  W.  True, 

BY  Association.  Augusta. 

OxFOBD   Bab    Associa*  David  B.  Hastings,       A.  S.  Austin, 

TioN.  Fryeburg.                                  Paris. 

Penobscot  Bab  Libba-  Albert  W.  Paine,          F.  H.  Appleton, 

BY  Association.  Bangor.                             Bangor. 

YoBK  County  Bab  As-  JohnM.Goodwin('91),  B.  F.  Chadbourne  ('91), 

sociATiON.  Biddeford.                          Bidd^  ford. 

MARYLAND. 

Bab  Association  op  Al-  Benj.  A.  Richmond,      D.  W.  Sloan, 

LEG  ANY  County.  Cumberland.                      Cumberland. 

Bab     Association     op  Joseph  Packard,  Jr.,     Conway  W.  Sams. 

Baltimobe  City.  Baltimore.                          Baltimore. 

Bab  Libraby  Associa-  Charles  W.  Ross,          C.  O.  Keedy, 

TION  OF  Fkedebick  Co.  Frederick.                          Frederick. 

MASSACHUSETTS. 

Bab  Association  OF  the  Richard  Olney,             Robert  Grant, 

City  op  Boston.  Boston.                              Boston. 

Bebkshibe   Bab   Asso-  Henry  W.  Taft,                     Edward  T.  Plocum. 

CIATION.  Pittsfield.                            Pittsfield. 

Essex  Bab  Association.  W.  D.  Northend('88),    Geo.  Brad.  Ives  ('88), 

Salem,  Salem. 

Fall  Riveb  Bab  Asso-  Jonathan  M.  Wood,      John  J.  McDonough, 

CIATION.  Fall  River.                         Fall  Kiver. 

Fbanklin  County  Bab  Samuel  O.  Lamb,          Samuel  D.  Conant, 

Association.  Greenfield.                         Greenfield. 
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MASSACHUSETTS.-  Continued. 

NAME.  PRESIDENT.  SECRETARY. 

Hampden    Bar    Asso-  Edward  B.  Gillett,  Robert  O.  Morris, 

ciATiON.  Westfield.  Springfield. 

Bar     Association     op  Edward  Avery  George  K.  Clarke. 
NoRFi>LK  County.                     E.  Braintree.  Needbam.. 

Plymouth  County  Bar  Benj.  W.  Harris,  Arthur  Lord, 

A&JOCiATiON.  E.  Bridgewater,  Plymoath. 

WorcesterCol^nty  Bar  VVm.  S.  B.  Hopkins,  Webster  Thayer, 

Association.  Worcester.  Worcester^ 

MICHIGAN. 

Michigan  State  Bar  As-  Edward  Cahill.  Ralph  Stone, 

sociation.  Lansing.  Grand  Rapids^. 

Bay  County  Bar  Asso-  H.  H.  Hatch,  Frank  S.  Pratt, 

CIATION.  Bay  City.  Bay  City- 

Detroit  Bar  Associa-  Geo.  V.  N.  Lothrop,  Edward  W.  Pendletoo, 
TioN.                                           Detroit.  Detroit. 

Houghton  County  Bar  T.  L.  Chadboume,  R.  S.  Shelden, 

Association.  Houghton  Honghtoo.. 

Lenawee  County  Bar  Alfred  L.  Millard,  Walter  S.  Westerman, 
Association.                                   Adrian.  Adrian. 

Sagtnaw  County    Bar  Benton  Hanchett,  Samuel  G.  Higgins, 

Association.  Saginaw.  Saginaw- 

MINNESOTA. 

Minnesota     State    Bar  John  A.  Lovely,  Hiram  F.  Stevens, 

Association.  Albert  Lea.  St.  PauL 

Blue    Earth    County  E.  P.  Freeman  ('90),  W.  E.  Young  (1890), 
Bar  Association.                            Mankato.  Mankatot 

Duluth   Bar  Library  Thomas  J.  Davis,  Alfred  Jaques, 

Association.  Duluth.  DolathL 

Minneapolis  Bar  Asso-  Robert  D.  Russel,  John  T.  Baxter, 

ciATiON.  Mitineapolis.  Minneapolis. 

St.  Paul  Bar  Associa-  E.  H.  Osmun,  Samuel  K  Hall, 

TION.  St.  Paul.  St.  Pant. 
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NAME.  PRESIDENT.  SECBETAKY. 

Seventh  Judicial  Dis-  A.  Barto,  Jas.  R.  Bennett,  Jr., 

TRicT  Bar  Association.  Sank  Centre.  St.  Cloud. 

Stearns    County    Bab  Daniel  W.  Bruckart,  Ripley  B.  Brower, 

Association.  St.  Cloud.  St.  Cloud. 

Washington      County  E.  G.  Butts,  James  N.  Castle, 

Bar  Association.  Stillwater.  Stillwater. 

Winona    County    Bar  William  H.  Yale,  Wm.  B.  Anderson, 

Association.  Winona.  Winona. 

.   MISSISSIPPI. 

Mississippi    State '  Bar  Thos.  A.  McWillie,  William  R.  Harper. 

Association.  Jackson.  Jackson. 

Aberdeen    Bar    Asso-  Lock  E.  Houston,  Q.  O.  Eckford, 

CIATION.  Aberdeen.  Aberdeen. 

Adams  County  Bar  As-  Frank  K.Winchester,  James  A.  Clinton, 

sociATiON.  Natchez.  Natchez. 

Columbus  Bar  Associa-  W.  H.  Sims,  Jas.  T.  Harrison, 

TiON.  Columbus.  Columbus. 

Greenville  Bar  Asso-  William  G.  Yerger,  Charles  H.  Starling, 

CIATION.  Greenville.  Greenville. 

West  Point   Law  and  Fred  Beall,  R.  C.  Beckett, 

Library  Association.  West  Point.  West  Point. 

Yazoo  Bar  Association.  Robert  Bowman,  Sr.,  John  S.  Williams, 

Yazoo  City. 

MISSOURI. 

Missouri  State  Bar  As-  G.  B.  Macfarlane,  William  A.  Wood, 

sociation.  Mexico.  Kingston. 

Kansas  City  Bar  Asso-  San  ford  B.  Ladd,  T.  H.  McNeil, 

CIATION.  Kansas  City.  Kansas  City. 

Bar  Association  of  St.  E.  C.  Cunningham,  Jr.,  Cornelius  F.  Bauer, 

Louis.  Sft  Louis.  St.  Louis. 
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MONTANA. 

NAME.  PRESIDENT.  SECRETARY. 

Montana  Bar  Associa-     W.  E.  CuUen,  A.  H.  Nelson, 

tion.  Helena.  Helena. 

Cascade  Bar  Absocia-    H.  B.  Bolfe,  H.  H.  Ewing, 

TiON.  Great  Falls.  Great  Falls. 

Helena  Bar    Associa-    Wm.Chumafiero('91),  Wm.  E.  CuUen  (1891), 
TION.                                         Helena.  Helena. 

NEBRASKA. 

Adams  County  Bar  As-    Robert  A.  Batty, 

sociATiON.  Hastings. 

Lancaster  County  Bar    H.  H.  Wilson,  S.  L.  Geisthardt, 

Association.  Lincoln.  Lincoln. 

Omaha    Bar    Associa-    J.  M.  Woolworth,  J.  H.  McCulloch, 

tion.  Omaha.  Omaha, 

NEW  HAMPSHIRE. 

•        

Belknap  County   Bar    EUerj  A.  Hibbard,  Edwin  P.  Thompson, 
Association.                                 Laconia.  Laconia. 

Grafton  and  Coos  Bar    William  Hey  wood,  George  W.  Chapman, 
Associa  tion.                               Lancaster.  Haverhill. 

Southern  New  Hamp-    David  Cross,  Arthur  H.  Chase, 
shire  Bar  Association.                   Manchester.  Concord. 

NEW  JERSEY. 

Camden    County    Bar    Thomas  H.  Dudley,  B.  F.  Haywood  Shreve, 
Association.                                 Camden.  Camden. 

Essex  Codnty  Bar  As-    A.  Q.  Keasbey,  James  E.  Howell, 

SOCIATION.  Newark.  Newark. 

Bar     Association     of    Charles  C.  Black,  William  C.  Cudlipp, 
Hudson  County.                         Jersey  City.  Jersey  City. 

Monmouth  CouHTY  Bar    Robert  Allen,  Jr.,  James  Steen, 

Association.  Rtd  Bank.  Eatontown. 

Union  County  Law  Li-    Frederick  C  Marsh,  Foster  M.  Voorhees, 
brary  and  Bar  Ass'n.                        Elizabeth.  Elizabeth. 
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NDW  YORK. 

NAME.  PRESIDENT.  SECRETARY. 

New    York    Syite    Bar  J.  Newton  Fiero,  L.  B.  Proctor, 

Association  Albany.  Albany. 

Erie  County  Bar  Asso-  Jacob  Stem,  Wm.  B.  Hoyt, 

ciATioN.  Bufialo.  Buflfalo. 

Ass'n  of  the   Bar   op  Wheeler  H.  Peckham,  David  B.  Ogden, 

THE  City  of  New  York.  New  York.  New  York. 

Onondaga  County  Bar  W.  P.  Goodelle,  Edward  H.  Burdick, 

Association.  f^yracuse.  Syracuse. 

NORTH  DAKOTA. 

Grand  Forks   County  J.  H.  Bossard,  Tracy  R.  Bangs, 

Bar  Association.  Grand  Forks.  Grand  Forks. 

Bar  Association  of  C.  A.  M.  Spencer,         John  H.  Fraine, 
Walsh,  Pembina    and  Graflon.  Grafton. 

Cavalier  Counties. 

OHIO. 

Ohio  State   Bar  Asso-  John  H.  Doyle,  Frederick  C.  Bryan, 

ciation.  Toledo.  Akron. 

Akron    Bar    Associa-  A.C.  Voris,  C.E.Humphrey, 

TiON.  Akron.  Akron. 

Ashland  County  Bar  R.  M.  Campbell,  W.  F.  Devor, 

Association.  Ashland.  Ashland. 

Bar  Association  of  J.  B.  Burrows,  W.  S.  Metcalfe, 

Ashtabula,  Lake  and  Painesville.  Chardon. 

Geauga  Counties. 

Butler     County    Bar  Thos.  Millikin,  Frank  P.  Richter, 

Association.  Hamilton.  Hamilton. 

Cincinnati  Bar    Asso-  Channing  Richards,      N.  H.  Davis, 

ciation.  Cincinnati.  Cincinnati. 

Clarke    County    Bar  F.  M.  Haydn,  (1891),    E.  L.  Arthur,  (1891), 
Association.  Springfield.  Springfield. 

Cleveland   Bar  Asso-  J.  M.  Jones,  Amos  Denison, 

ciation.  Cleveland.  Cleveland. 
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OFIIO. —Continued. 

Name.  pkesidkxt.                      secretary. 

CoiXMBiAiiA  C6UXTY  Wm.  A.  Nichols,           N.  B.  Billingsley, 

Bar  Association.  New  Lisbon.                       New  Lisbon. 

Crawford  County  Bar  S.  R.  Harris.            '     D.  W  Locke, 

Association.  Hucyrus.                             Bucjrus. 

Darke  County  Bar  As-  D.  W.  FoM'nian,             S.  V.  Hartman, 

sociATioN.  Greenville.                          Greenville. 

Franklin  County  Bar  De  Witt  C  Joites          M.  E.  Thailkill. 

Association.  Columbus.                           Columbus. 

Licking    Couniy    Bar  Charles  II.  Kibler,        Charles  W.  Seward, 

Association.  Newark                               Newark. 

Lorain  County  Bar  Asr  Charles  W.  Johnson,     Lester  McLean, 

sociATioN.  Elyria.                                 Elyria. 

Mahoning  County  Bar  Thos.  W.  Sanderson,     M.  C.  McNabb, 

Association.  Y^ungstown    .                   Youngstown. 

Meigs  County  Bar  As-  Austin  W.  Vorhes,  ('91) 

SOCIATION.  Pomeroy. 

Miami  County  Bar  As-  Theo  SuUivan,  ('Ul  i,    Thos.  B.  Kyle,  ('91). 

SOCIATION.  Troy.                                    Troy. 

Montgomery  County  George  R  Young,         R.  O.  Baamann, 

Bar  Association.  Dayton.                              Dayton. 

Putnam    County    Bar  T.  J.  Lentzy,                 D.  C.  Long, 

Association.  Ottawa.                               Ottawa. 

Richland  County  Bar  Henry  P.  Daviw,            Jesse  E.  LaDow, 

Association.  Mansfield.                           Mansfield. 

Sandusky  County  Bar  Ralph  P.  Buckland,      Basil  Meek, 

Association.  Fremont.                            Fremont. 

Springfikld    Law  and  F.  M.  Hagan,                Edwin  L.  Arthur, 

Law  Library  Asso'n.  Springfield.                         Springfield. 

Toledo    Bar    Associa-  Guy  W.  Kinney,  *        Ashton  H.  Coldham, 

TioN.  Toledo.                               Toledo. 

Warren   County    Bar  John  E.  Smith,  ('91), 

Association.  Lebanon. 

Wood  County  Bar  As-  J.  W.  Canary,               F.  A.  Baldwin, 

SOCIATION.  Bowling  Green.                  Bowling  Green. 
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OREGON. 

NAME.  PRESIDENT.                             SECRETABY. 

Oregon    Bar    Associa-  Eufus  Malloy,  Charles  H.  Carey, 

tion.  Portland.                            Portland. 

PENNSYLVANIA. 

Adams  County  Bar  As-  David  McConaoghy,  W.  Clarence  Sheely, 

80CIATI0N.  Gettysburg.                        Gettysburg. 

Allegheny    County  Ma  reus  A.  Woodward,  Edward  Y.  Breck, 

Bar  Association.  Pittsburgh.                         Pittsburgh. 

ItJLW     Association     of  Alfred  P.  Marshall,  Richard  S.  Holt, 

Beaver  County.  Beaver.                               Beaver. 

Berks  County  Bab  As-  Jacobs.  Livingood,  George  J.  Gross,  Jr., 

sociation.  Beading.                            Reading. 

Blair  County  Bar  As-  D.  J.  NefT,  A  A  Stevens, 

feOCiATiON.  Altoona.                                Tyrone. 

» 

Bradford  County  Bar  D.  A.  Overton,  James  H.  Codding, 

Association.  Towaoda.                           Towanda. 

BncEiS  County  Bar  As-  Nathan  C.  James,  Henry  Otis  Harris, 

sociation.  Doylestown.                        Doylestown. 

Cambria  County    Bar  F.  A.  Shoemaker,  Alvin  Evans, 

Association.  Ebeusburg.                        Ebensburg. 

Centre     County    Bar  D.  S.  Keller,  L.  A.  Schaeffer, 

Association.  Bellefonte.                         Bellefonte. 

<:;hester   County  Law  R.  E.  Monaghan,  Wm  T.  Barber, 

Library  Association.  West  Chester.                    West  Chester. 

Clarion   Bar  Associa-  B.  J.  Reid,  W.  D.  Bums, 

TION.  Clarion.                               Clarion. 

Columbia  Couniy  Bar  John  G.  Freeze,  George  E.  El  well. 

Association.  Bloomsburg.                       Bloomsburg. 

<^rawford  County  Law  Alfred  G.  C  hurch, 
Library  Association.  Meadville. 

DklawareCounty  Law  John  M.  Broomall,  Garnett  Pendleton, 

Library  Association.  Media.                             Chester. 
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PENNSY  LVANIA.— Ckmtinued. 

NAME.  PRESIDENT.                             6ECRETABT. 

£ri£  Law  Association.  John  P.  Vincent,  £.  L.  Whittelsej, 

Erie.  Erie. 

Forest    Bab    Associa-  Samuel  D.  Irwin,  P.  Monroe  Clark, 

TiON.  Tionesta.                            Tionesta. 

Huntingdon  County  Wm.  Dorris,  James  S.  Woods. 

Bar  Association.  Hantingdon.                      Huntingdon. 

Law  Association  op  In-  A.  W.  Taylor,  John  A.  Pierce, 

DIANA  County.  Indiana.                             Indiana. 

Lackawanna  Law  and  E.  N.  Willard,  Herman  Osthaus, 

Library  Association.  Scranton.                           Scranton. 

Lancaster   Bar    Asso-  Hugh  M.  North,  John  W.  Appel, 

CIATION.  Columbia.                            Lancaster. 

Lawrence  County  Bar  Scott  D.  Long,  John  G.  McC  onaley, 

Association.  New  Castle.                       New  Castle. 

Lycoming  L^wAssoci A-  Heniy  C.  Parsons,  Addison  Candor, 

TION.  Williamsport.                      Williamsport^ 

McKean   County   Bar  Byron  D.  Hamlin,  Geo.  L.  Roberts, 

AasociATiON.  Smeihport.                            Bradford.. 

Montgomery      County  B.  E.  Chain,  Wm.  F.  Dannehower, 

Bar  Association.  Norristown.                        Norribtown- 

Northampton    County  W.  S.  Kirkpatrick,  Aaron  Goldsmith, 

Bar  Association.  Easton.                              Easton. 

Law     Association     of  Richard  C.  McMurtrie,  B.  Frank  Clapp, 

Philadelphia.  (Chancellor),  Phila                     Philadelphia.. 

Schuylkill    County  Jno.  W.  Roseberry,  Geo.  J.  Wadlinger, 

Bar  Association.  Pottsville.                          Pottsville.^ 

Snyder    County     Bar  Thos.  J.  Smith,  Horace  Alleman. 

Association.  Middleburg.                       ^elinsgrove.. 

Susquehanna     County  Wm.  M.  Post,  Huntting  C.  Jessup, 

Legal  Association.  Montrose.                          Montrose.. 

Tioga  County  Bar  As-  Robert  C.  Simpson,  Robert  K.  Young, 

sociation.  Wellsboro.                          Wellsboro.. 


f 
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PENNSYLVANIA.— Ck)ntmued. 

NAME.  PRESIDENT.  BECRETABT. 

Wabben  County   Bab    W.  M.  liindsej,  James  0.  Parmlee, 

AssociATiOK.  Warren.  Warren. 

Watnesburo  Law  As-    J.  B.  Donley,  J.  J.  Purman. 

sociATioN.  Waynesburg.  Wajnesburg. 

Webtmobeland    Law    H.  P.  Laird,  W.  8.  Byers, 

Association.  Greensburg.  Greensbarg. 

Wilkes-Babbe     Law    Alex.  Famham,  AUan  H.  Dickson, 

AND  LiBRABT  Asso-  WilkesBarre*  Wilkes-Barre. 

CIATION. 

RHODE  ISLAND. 

Pbovidenge  Bab  Club.    Geo.  M.  Carpenter,     'Lorin  M.  Cook, 

Providence.  Providence^ 

SOUTH  CAROLINA. 

South  Carolina  Bar  As-    B.  F.  Whitner,  John  P.  Thomas,  Jr. 

sociation.  Anderson.  Columbia. 

TENNESSEE. 

Bar  Association  of  Ten-    Edward  Baxter,  Claude  Waller, 

nessee.  Nashville.  Nashville. 

Memphis  Bab  and  Law    Wm.  M.  Randolph,      Th.  Flanaghan, 
Library  Association.  Memphis.  Memphis. 

MuRFREESBOBO  Bar  As-    Horace  E.  Palmer,       Jesse  W.  Sparks,  Jr., 
sociATiON.  Murfreesboro.  Murfreesboro. 

Winchester  Bar  Asso-  T.  J.  Alexander, 

CIATION.  Winchester. 

TEXAS. 

Texas  Bar  Association.    John  H.  Henderson,    Chas.  S.  Morse, 

Dallas.  Austin. 

San  Antonio  Bar  Asso-    A.  W.  Houston  (^89),    W.  U.  King  r'89), 

•    CIATION.  San  Antonio.  *  San  Antonio. 

31 
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VERMONT. 

HAMS.  FBESIDKNT.  8ZC&ETAST. 

Vermont  Bar  AstocU-    Joel  C.  Baker,  Greo.  W.  Wing, 

tion.  Bntland.  Montpelier. 

VIRGINIA. 

Virginia  State  Bar  As-    B.  T.  Barton,  Jackson  Gay, 

sociation,  Winchester.  Kidimond. 

Bab  Association  of  the    Jas.  Caskie,  Boswell  Page, 

CiTT  OF  Richmond.  Ridimond.  Richmond. 

WASHINGTON. 

State  Bar  Aasociation.     Elwood  Evans,  N.  S.  Porter, 

Tacoma.  Olympia. 

Knro  County  Bab  Asso-    O.  Jacobs,  John  Arthur, 

ciATiON.  Seattle.  Seattle. 

PiEBCE  County  Bab  As-    Wm.  C.  Sharpstein,      Ifarshall  K.  Snell, 

80CIATI0N.  Tacoma.  Tacoma. 

SFOKAEns  Bab  Associa-    R.  B.  Blake,  8.  P.  Domer, 

tion.  Spokane.  Spokane  Falls. 

Thtjbston  County  Bab    Francis  Henry,  ('91.) 
Association.  Olympia. 

« 

WEST  VIRGINIA. 

West  Virginia  Bar  As-    Okey  Johnson,  B.  M.  Ambler, 

sociation.  Charleston.  Parkersbnxg. 

Omo  County  Bab  Asso-    J.  D.  Ewing.  (*91)        G.  S.  Smith,  ('91) 

ciation.  Wheeling  Wheeling. 

WISCONSIN. 

State   Bar  Association    Moses  M.  Strong,  Edward  P.  Vilas, 

of  Wisconsin.  Mineral  Point  Milwaukee. 

Dane    County    Legal    J.  H.  Carpenter,  Chas.  Noble  Gregory, 

Association.  Madison.  Madison. 

Eau    Claibb    County    Alexander  Megget,       L.  A.  Doolittle, 

Bab  Association.  Eau  Claire.  Eau  Claire. 
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WISCX)NSm.— Continaed. 

KAMS.  PRESIDENT.  8ECBBTABY. 

Milwaukee  Bab  Abbo-   Joshua  Stark,  Wm.  H.  Morris, 

ciATiON.  Miiwankee.  Milwaukee* 

Bqck  Ck>uirrY  Bab  Aaso-    William  Smith,  R  D.  McGofran, 

GZATiON.  JanesTille.  Janesville. 

WiKNEBAQO  C  o  u  K  T  T.   Geo.  Gary,  A.  H.  GosSi 

Bab  Association.  Oshkosh,  ^      Oshkosh* 

NEW  MEXICO  TERRirORY, 

N«w  Mexico  Bar  Asao-    A.  B.  EUioti  Edward  L.  Bartlett, 

elation.  Hillsboro.  Santa  F4. 

UTAH  TEEETTOEY. 

Bab     Association     of    J.  G.  Sutherland,         Henry  G.  McMillan, 
Salt  Lake  City.  Salt  Lake  City.  Bait  Lake  City. 


MEMORANDUM  OF  SUBJECTS  REFERRED 

TO  COMMITTEES. 


Legal  Education. 

Report  of  1892  referred  to  the  Committee  for  further  report 
in  1893.     (See  page  20.) 

Uniform  State  Laws: 

Committee  continued  under  same  powers.     (See  page  48.) 

Expression  and  Classification  of  the  Law. 
Committee  continued  with  the  same  power  for  another  year. 
(See  page  44.) 

Indian  Legislation. 

Committee  continued  under  the  same  power  to  report  at 
next  annual  meeting.    ^See  page  45.) 

Uniform  Maritime  Bill  of  Lading. 

Committee  continued  under  same  instructions  to  report  next 
year.     (See  page  46.) 

International  Law. 

Report  on  Federal  Statutes  relating  to  Treaty  Eights  of 
Aliens  postponed  till  next  meeting,  with  liberty  to  Committee 
to  submit  an  additional  report  thereon.     (See  page  69.) 

Jurisprudence  and  Law  Reform. 

Resolution  as  to  practical  working  of  Torrens  system  of 
land  titles.     (See  page  71.) 
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ANNUAL  ADDRESSES. 

TKAB.  KAMB.  SUBJECT. 

1879.  Edwabd  J.  Phelps,  .....  John  M^u^shall. 

1880.  Ck>BTi«ANDT  Pabkeb, Alexander  Hamilton  and  William 

Fatenon. 

1881.  GLABKaoK  N.  Potteb,    ....  Roger  Brooke  Taney. 

1882.  Alexander  B.  L awton»  ...  James  Louis  Petigra  and  Hugh 

Swinton  Legar^. 

1883.  John  W.  Stevenson,  ...       .  James  Madison. 

1884.  John  F.  Dillon, American  Institutions  and  Laws. 

1885.  Geoboe  W.  Biddle, An  Inquiry  into  the  Proper  Mode 

of  TriaL 

1886.  Thomas  J.  Semmes, The  Civil  Law  and  Codification. 

1887.  Henbt  Hitchcock, General  Corporation  Laws. 

1888.  Geoboe  Hoadlt, Codification. 

1889.  Simeon  £.  Baldwin, The  Centenary  of  Modem  Gov** 

emment. 

1890.  James  C.  Cabteb, The  Ideal  and  the  Actual  in  the 

Law. 

1891.  Alfbed Bussell,    .....   .Avoidable  Causes  of  Delay  and 

Uncertainty  in  our  Courts.     , 

1892.  J.  Bandolph  Tuckeb,  ....  British  Institutions  and  American 

Constitutions.   . 

PAPERS  READ. 

TEAS.  NAMl.  dTTBJECT. 

1879.    CAiiViN  G.  Child, Shifting  Uses,  from  the  Standpoint 

of  the  Nineteenth  Century. 

1879.    Henby  Hitchcock, The  Inviolability  of  Telegrams. 

1879.  Geoboe  A.  Merceb, The   Belationship  of  Law    and 

National  Spirit. 

1880.  Henby  E.  Young, Sunday  Laws.'        ^  - 

1880.  Geoboe  Tuckeb  Bisfham,  .  .  Bights  of  Material  Men  and  Em- 
ployees of  Bail  road  Companies 
as  against  Mortgagees. 

1880.    Henby  D.  Hyde, Extradition  between  the  States. 
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TBAR.  NAKB.  SUBJECT^ 

1881.    Thomas  M.  CooiiEY, The  Recording  Laws  of  the  United 

States. 

1881.  Sakuel  Waqneb, The    Advantages  of  a  National 

Bankrupt  Law. 

1882.  GuBTAYE  EoEBNEB, The  Doctrine  of  Punitive  Damages 

and  its  Effect  on  the  Ethics  of 
the  Profession. 

1882.  U.  M.  Rose, Titles  of  Statutes. 

188^.    Thomas  J.  Semmes, The  Civil  Law  as  Transplanted  in 

Louisiana. 

1883.  -  BoBEBT  G.  St&eet, How  far  Questions  of  Public  Pol- 

icy may  enter  into  Judicial 
Decisions. 

1883.    John  M.  Shibley, The  Future  of  our  Precession. 

1883.    Simeon  E.  Baldwin,  ......  Preliminary     Examinations     in 

Criminal  Proceedings. 

1883.  Seymoub  D.  Thompson,    .   .   .  Abuses  of  the  Writ  of  Habeas 

Corpus. 

1884.  Andbew  Allison, The  Base  and  Probable  Decline  of 

Private  Corporations  in  Amer- 
ica. 

1884.    M.  DwiohtCollieb, Stock    Dividends  and  their  Re- 
straint 

1884.  Simon  Stbbne, The  Prevention  of  Defective  and 

Slipshod  Legislation. 

1885.  Rich  ABB  M.  Venable,  ....  Partiiion  of  Powers  between  the 

Federal  and  State  Governments. 

1885.    Reuben  C.  Benton, The  Distinction  between  Legisla- 
tive and  Judicial  Functions. 

1885.  Fbancis  Rawle, Car  Trust  Securities. 

1886.  Johnson  T.  Platt, The  Opportunity  for  the  Develop- 

ment of  Jurisprudence  in  the 
United  States. 

1886.    William  P.  Wells, The  Dartmouth  College  Case  and 

Private  Corporations. 

1886.  John  F.  Dillon, Law  Reports  and  Law  Reporting. 

1887.  Henbt  Jackson, Indemnity  the  Essence  of  Insur- 

ance ;  Causes  and  Consequences 
of  Legislation  qualifying  this 
Principle. 
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TEAR.  NAME.  8TTBJECT. 

1887.  James  K.  Edsaxl, The  Granger  Cases  and  the  Police 

Power.  * 

1888.  J.  Bandolfh  Tuckeb,  ....  Congressional  Power  over  Inter- 

State  Commerce. 

1888.  J.  M.  WooLWORTH, Jurisprudence   Considered     as    a 

Branch  of  the  Social  Science. 

1889.  Henry  B.  Brown, Judicial  Independence. 

1889.  WiLTEK  B.  Hill, The  Federal  Judicial  System. 

1890.  Henby  C.  Tompkins, The  Necessity  for  Uniformity  in 

the  Laws  Governing  Commer- 
cial Paper. 

1890.    DwiGHT  H.  Olmsteap,  ....  Land  Transfer  Reform. 

1890.  John  F.  Duncombe, Election  Laws. 

1891.  Frederick  N.  JuDSoy,  ....  Liberty  of   Contract    under   the 

Police  Power. 

1891.  W.  B.  HoRNBLOWER, The  Legal  Status  of  the  Indian. 

1892.  John  W.  Caby, Limitations   of    the    Legislative 

Power  in  Kespect  to  Personal 
Bights  and  Private  Property. 

1892.    William  L.  Skyder, The  Problem  of  Uniform  Legisla- 
tion. 


• 


NOTICE  AS  TO  REPORTS. 


By  order  of  the  Executive  Committee,  the  following  prices 
have  been  fixed  for  the  reports ;  they  are  about  sufficient  to 
pay  the  cost  of  printing  and  postage : 

Vol.  1  (1878),  paper,  postpaid,  50  cents. 
Vols.  2  to  15  (1879  to  1892),  paper,  postpaid,  75  cents  each. 
Vols.  8  to  15  (1885  to  1892),  cloth,  postpaid,  $1.00  each. 
Complete  set  to  date.   Vols.  1  to  7,  paper ;    8  to  15,  cloth ; 
$13.00. 

Each  member  of  the  Association  will  receive,  as  soon  as 

* 

published,  and  without  cost  to  him,  one.  copy  of  the  proceed- 
ings for  each  year  of  his  membership.  A  bound  copy  will 
be  sent,  unless  the  Secretary  is  otherwise  directed.  Members 
desiring  extra  copies,  and  new  members  desiring  back  reports, 
will  be  charged  the  above  prices. 

Public  libraries  and  educational  institutions  will  be  furnished 
with  complete  sets  of  the  reports  without  expense. 

EDWARD  OTIS  HINKLEY,  Secretary, 
215  North  Charles  Street,  Baltimore,  Md.   - 


(488) 


INDEX. 


PAGB. 

Address  of  President, 3,  167 

Addresses,  Annual,  List  of  all,                                    486 

Addresses,  Resolation  as  to  limiting  time  of, 72 

Aliens,  Protection  of  Treaty  Bights  of, 20,21,47,395 

Annual  Address,  by  J.  K.  Tucker, 7,  213 

Appendix, 165 

Auditing  Committee  on  Treasurer's  Report, 6 

Bar  Associations,  List  o( 469 

Bill  of  Lading,  Beport  on  Uniform, 46 

British  Institutions  and  American  Constitutions^  Address  on,  .    .  7,  213 

By-Laws, 95 

Gary,  John  W.,  Paper  by,    .    . 6,  245 

Committee  on  Publication,  Appointment  of, 3 

Committee  on  Beception,  Appointment  of,  .   « 4 

Committee  Beports — 

Award  of  Medal, 42,  422 

Commercial  Law, 20 

Expression  and  .Classification  of  the  Law, 44 

Indian  Legislation, 45,  423 

International  Law, 20,  21,  47,  395 

Judicial  Administration  and  Bemedial  Procedure,     ...  7,313 

Legal  Education, 8,  317 

Pan-Bepublican  Congress, 44 

Uniform  Bill  of  Lading, 46 

Un  iform  State  Laws, 43 

Salaries  of  Federal  Judges, -  43 

Committees,  Expenses  of,  Bemarks  on, 5 

Committees,  List  of  Subjects  Beferred  to, 484 
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Congress,  Pan-tlepublican,  Beport  on,       44 

Constitution, 90 

Constitutions,   American,  Address  on, 7,  213 

Council,  General,  Election  of,  ....    • 3 

Council,  General,  List  of, 102 

Deeds,  Etc.,  Uniform  Legislation  as  to, 7,  287 
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Descent,  Uniform  Legislation  as  to, 7,  287 
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Dillon,  John  F.,  Address  of,  as  President, 3,  167 

Dinner,  Annual,  Memorandum  as  to, 88 
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Edncaiion,  Legal,  Report  on, 8,  317 

Education,  Legal,  Discussion  on, 8 

Education,  Legal,  Resolutions  as  to, 9 

Expenses  of  Committees,  Remarks  on, 5 

Expression  of  the  Law,  Report  of  Committee  on,    . 44 

Indian  Legislation,  Report  on,    . .  45,  423 

Lidlan  Legislation,  Chairman  of  Committee  on,  appointed,  ■,    .    ■  -45 

International  Law,  Report  of  Committee  on 20,  21,  47,  395 

Judges,  Salaries  of  Federal,  Report  on, 43 

Law,  Expression  of  the,  Report  of  Committee  on, 44 

Legal  Education,  Report  of  Committee  on, 8,  317 

Legal  Education,  Discussion. on,                    8 

Legal  Education,  Resolutions  as  to,   .    .           9 

Legislative  Power,  Paper  on  Limitations  on, 6,  245 

Legislation,  Uniform,  Paper  on,     . 7,  287 

Legitimacy,  Uniform  L^islation  as  to, 7,  287 

Limitations  of  Legislative  Powers,  etc.,  Paper  on,  . 6,  245 

Local  Councils,  List  of, 104 

Marriage,  Uniform  Legislation  as  to, 7,  287 

Medal,  Award  of,  Report  of  Committee  on,  .    .    .    .' 42,  422 

Medal  Awarded  in  1891,  Presentation  of,     42 

Meeting,  Sixteenth  Annual,  Announcement  of, 2 

Members,  Alphabetical  List  of, 112 

Members  Elected,  List  of, 84 

Members,  Geographical  List  of ,  .                  136 

Members  Registered  at  Fifteenth  Meeting, 78 

Minutes  of  Meetings .3 

Notice  as  to  Reports  of  Association, 488 

Obituaries — 

Allen,  Stillman  Boyd, 444 

Bayne,  Thomas  Livingston, 439 

Cleaves,  Nathan, 442 

Davidson,  Thomas  Fleming, \.    .  435 

Dixon,  Luther  8 .  429 

Driggs,  George, 433 

Dudley,  James  M., 451 

^    Goldihwaite,  Alfred, 441 

Hazledine,  William  C,    . 449 

Keman.  Francis, 453 

Leigh,  Joseph  E., 448 

McClintock,  Andrew  Todd, 463 
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Moak,  Nathaniel  Cleveland, 475 

Mussey,  Reuben  P.,         431 

Eannej,  Rufus  P., 459 

Russ,  Augustus, 445 

Wibon.  William  C, ' 437 

Officers,  Election  of, 47 

Officers,  Nomination  of, 47 

Officers,  1892-93,  List  of, 101 

Pan-Republican  Congress,  Report  on, 44 

Papers  Read,  List  of  all, 485 

Papers  Read  at  Meetings,  Resolutions  as  to  limiting' number  of,  .  72 

Paternalism,  See  Tucker,  J.  R., 

President's  Address,  ....               3>  107 

Pi^ident's  Address,  Printing  Copies  of, 69 

Presidents,  List  of  all,  ...       89 

Publications,  Appointment  of  Committee  on, 3 

Reception  Committee,  Appointment  of, 4 

Reportsof  Secretary  and  Treasurer, 4,  6,  73 

Reports  of  Association,  Notice  as  to, 488 

Salaries  of  Federal  Judges,  Report  on, 43 

Secretary,  Report  of,  .    .    .               4 

Snyder,  William  L.,  Paper  by, 7,  287 

Stiitutory  Changes,  Address  on, 8,  167 

Subjects  of  Addresses  and  Papers,  List  of, 485 

Torrens  System  of  Land  Titles,  Resolution  as  to, 71 

Treasurer,  Report  of, 5,  73 

Treasurer*s  Report,  Auditing  Committee  on, 6 

Treaty  Rights  of  Aliens,  Federal  Statute  as  to, 20,  21,  47,  395 

Tucker,  J.  Randolph,  Address  by, 7,  213 

Uniform  Legislation,  Paper  on, 7,  287 

Uniform  Stale  Laws,  Report  on, 43 

Vice-Presidents,  List  of, 104 

Wills,  Uniform  L^Lslation  as  to, •   •   .   .  7,  287 
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